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In the District Court of the United States For
The Western District of Washington

Southern Division

8354

LEO H. MARTIN,
Plaintiff

vs.

SPOKANE, PORTLAND & SEATTLE RAIL-
WAY COMPANY, a corporation,

Defendant.

COMPLAINT

For cause of action against defendant, plaintiff

alleges

:

I.

That during all the times herein mentioned de-

fendant was and it now is a corporation, organized

under the laws of the State of Washington, and

during all of said times was engaged as a common
carrier of passengers and freight by railroad for

hire between the States of Oregon and Washington.

II.

That on the 21st and 22d days of April, 1932,

and prior thereto, defendant was the owner of a

certain railroad locomotive, No. 623, which was

used on said days and prior thereto in the trans-

portation of passengers and freight on a train be-

ing operated by defendant on a regular run be-

tween the cities of Portland, Oregon, and Spokane,

Washington, and return, and on the 22d day of
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April, 1932, said locomotive had just completed

a trip between said cities and had transported pas-

sengers and freight for hire between said states,

and had been taken into a roundhouse in the plant

02)erated by defendant in the city of Vancouver,

Washington, and said locomotive was being in-

spected before making the next run in such inter-

state commerce, which would occur within a few

hours, when it was discovered by an inspector that

the flanges on certain trailer [1*] wheels on said

locomotive was worn and required to be repaired,

so as to enable said locomotive to be used in inter-

state commerce for the transportation of said train

on the aforementioned regular run.

III.

That during all the times herein mentioned de-

fendant owned and operated railroad yards, engine

roundhouses, machine shop and repair shop in said

r-ity of Vancouver; that certain railroad tracks ran

between the roundhouse and machine and repair

shops, and the said roundhouse and machine shop

were also connected by certain decking, which was

about 250 feet between the roundhouse and the

machine shop; that railroad tracks in said round-

house also connected with a turntable in defen-

dant's plant, and said turntable connected with

tracks which ran into defendant's said machine

shops; that on said day the said decking had

become worn and decayed, so that there were de-

Page numbering appearing at the foot of page of original certified

Transcript of Record.
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pressions in said decking, and the decking was

rough and uneven, and knots were sticking up, and

w^ork trucks being hauled or pushed over said deck-

ing would become caught in said depressions and

on knots or, owing to the decayed stringers and

decking, would sink through the said decking; that

there were two railroad tracks leading into the said

machine shop and passing through said decking,

and the planks of said decking over which track

No. 3 ran were about even with the tops of the

rails, and defendant had caused the ends of the

planks next to the rails to be hewn or beveled off

so that there was an incline on said decking run-

ning towards the said rail, all of which was well

known to defendant and to defendant's foreman

hereinafter mentioned, long prior to said day.

rv.

That during all the times herein mentioned plain-

tiff was employed by defendant as an engine wiper

and to perform other duties assigned to plaintiff by

one William Morrison, a foreman in [2] the employ

of defendant at said Vancouver plant, and plain-

tiff was bound to and did obey the orders and di-

rections given him by said foreman in the i)er-

formance of his duties.

V.

That during all the times herein mentioned de-

fendant used a certain skeleton truck to haul loco-

motive engine trailer wheels in and about its said

plant: that said truck traveled on small wheels and
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a channel iron about 12 inches in width was set

between the two sets of wheels of the truck, and

a slot was cut in one side of the channel iron so

as to pei-mit the wheels to roll into said channel

iron, and the side of the flange of the wheel to rest

on the end of the channel iron on the opposite side

of the slot; that said channel iron was made fast

to the axles of the truck and acted as a bed to

form an ordinary dolly or truck ; that the said truck

was between six and seven feet in length and was

between ten and twelve inches in width, and the

axles were designed to travel about three inches

al)ove the decking, but on said day and for some

time prior thereto the said truck was sprung so

that one side thereof did not ride above the decking

more than half an inch, which fact was well known

to defendant and to defendant's said foreman prior

to said 22d day of April 1932, and subsequent there-

to ; that said truck had a tongue with a loop for a

handle. That said trailer wheels weighed upward

of 4,000 pounds and said wheels are connected by a

journal and are about four feet eight inches apart,

and when said trailer wheels were placed on the

truck the same sat endwise.

VI.

That by reason of the facts herein alleged the

said truck, in being hauled across the said decking,

would become caught or "hung up" in the depres-

sions and uneven places in said decking. [3]

VII.

That on said day the aforesaid trailer wheels
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were removed from said locomotive and were set

endwise on said hereinbefore described skeleton

truck, and said trailer wheels were to be trans-

ported thereon from said place in said roundhouse,

across the aforementioned decking into defendant's

said machine shop; that the pulling of said truck

so loaded across said decking was under the direc-

tion of defendant's said foreman, and said foreman

directed that plaintiff assist in said work, and it

required the services of six or seven other employees

of defendant in its said plant to pull and push

said truck across said decking; that after said

trailer wheels had been removed from said loco-

motive and placed on said truck, plaintiff was di-

rected by said foreman to take a place inside the

two wheels and push against the forward wheel,

and other employees were directed to pull on the

tongue, and others pushed on the rear; that in the

course of pushing said truck over said decking,

when the said truck arrived at a point near the

track leading to the machine shop, which plaintiff

believes to be known to defendant as track No. 3,

the forward end of said truck became "hung up"

in a depression in said decking, and innnediately

in front of the depression where said truck be-

came hung up as alleged, the planking was hewn

or beveled off as described.

VIII.

That thereupon defendant's said foreman directed

that plaintiff secure a crowbar, and that another

employee procure a pinchbar, and the said foreman
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directed that plaintiff stand in a position between

the trailer wheels and in close proximity to the

journal, and to insert said crowbar under the for-

ward trailer wheel which extended beyond the sides

of the channel [4] iron, and to lift up on the same

;

that without any notice to plaintiff and without

knowledge on plaintiff's part, defendant's said fore-

man had in the meantime directed that an em-

ployee pushing in the rear and who had secured a

pinchbar, place the same under the rear end of the

channel iron and to lift up on the same, and the

said employee, prior to the time plaintiff lifted up

on the said crowbar, had already lifted up on the

rear end of the said trailer wheels with said pinch-

bar, and when plaintiff lifted up the forward trailer

wheel with said crowbar, the said truck was raised

above the depression in said decking and suddenly

and with great force pushed forward down said

incline, and the rear trailer wheel caught the heel

of plaintiff's right foot, thereby causing plaintiff

to sustain the injuries and damages hereinafter

set forth.

IX.

That a practicable method of transporting said

trailer wheels from the roundhouse to the machine

shop was to place the same on the track leading

from the roundhouse to the machine shop, and to

roll the same on said truck into said machine shop

and/or to place the same on the track leading to

the turntable and to push the same onto the turn-

table and then turn the turntable track to connect
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with the track leading into the machine shop and

push the same into the machine shop.

X.

That the defendant by its employee was negligent

and careless proximately causing the injuries to

plaintiff, in the following particulars:

(1) that the method adopted by defendant's said

foreman in transporting said trailer wheels by

means of said truck across said decking was not a

reasonably safe method of performing the work for

the reason of the condition of said decking and the

sprung [5] condition of said truck, as hereinbe-

fore described;

(2) that after having undertaken to transport

the said trailer wheels across the decking in the

manner alleged, and the said truck having become

caught in said depression, the defendant's said fore-

man should have directed four men to take crow-

bars or pinchbars and to place the ends of said

crowbars two at the side on the forward end of the

truck, and two other men with crowbars at the rear

of said truck to pry on the rear end of said truck,

and two men to hold the tongue of said truck for

the purpose of guiding the truck, and then upon a

signal given by said foreman all hands to lift and

pry in unison

;

(3) that defendant was further negligent and

careless in maintaining said uneven and worn-out

decking, and in using and operating a truck the

side of which was sprung as aforesaid

;

(4) that defendant's said foreman, after hav-
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ing adopted the method of pushing said truck over

said depression in the manner described, should

have warned plaintiff of the danger of said truck

slipping forward down said incline and should not

have directed plaintiff to work in the position de-

scribed.

XI.

That when the aforesaid trailer wheel caught

plaintiff's right foot plaintiff sustained a spraining

of the right sacro-iliac synchondrosis and a divul-

sion of the right sacro-iliac and the right s^^nphysis

pubis, all of which causes plaintiff great physical

pain and pemianent injur}^ to his back and spine

and the sacro-iliac and pelvic regions, causing plain-

tiff to become nervous and unable to sleep at night,

and to suffer continual pain, and to be unable to

follow his vocation as a machinist's helper, all to

plaintiff's damage in the sum of Fifty Thousand

Dollars ($50,000.00). [6]

WHEREFORE plaintiff prays for judgment

against defendant for the sum of Fifty Thousand

Dollars ($50,000.00) and for his costs and disburse-

ments incurred herein.

WM. P. LORD
Attorney for Plaintiff [7]

State of Oregon

County of Multnomah—ss.

I, LEO H. MARTIN, being first duly sworn,

on oath say : I am the plaintiff named in the above
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entitled cause; I know the contents of tlie fore-

going Complaint and believe the same to be true.

LEO H. MARTIN
Subscribed and sworn to before me this 28th

day of March, 1934.

(Seal) MARIE BENNETT
Notary Public for Oregon

My commission expires

[Endorsed] : Filed April 2, 1934. [8]

[Title of Court and Cause.]

AMENDED ANSWER

Defendant makes this its answer to the complaint

of plaintiff in the above entitled action

:

I.

Defendant admits the allegations of paragraph I

of the complaint relating to the organization and

business of defendant.

II.

Defendant admits that on the 21st and 22nd days

of April, 1932, and prior thereto, defendant was

the owner of a certain railroad locomotive which

had theretofore been used for the transportation

of passengers and property by a scheduled train

between the cities of Portland, Oregon, and Spok-

ane, Washington; that after the completion of the

last service of said locomotive in the movement of

trains said locomotive was placed in defendant's
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roundhouse in the City of Vancouver, Washing-

ton; that inehided in the work which was done on

said locomotive while so placed in the roundhouse

was the removal of said wheels and the making of

certain repairs on said wheels, as alleged in para-

graph II of the complaint; but except as so ad-

mitted defendant denies the allegations of said para-

graph II. [9]

III.

Defendant admits that at the times referred to

in the complaint defendant owned and operated

railroad yards, a roundhouse and repair shops in

Vancouver, Washington; that at the roundhouse

was a turntable; that certain portions of the floor

of defendant's roundhouse were covered by plank

flooring, as alleged in paragraph III of the com-

plaint; but except as so admitted defendant denies

the allegations of said paragraph III.

IV.

Defendant admits that at the times referred to

in the complaint plaintiff was employed at defen-

dant's roundhouse and that William Morrison was

a foreman in defendant's employ at said round-

house, as alleged in paragraph IV of the complaint

;

but except as so admitted defendant denies the

allegations of said paragraph IV.

V.

Defendant admits that at its roundhouse and

shops in Vancouver it owned and used a certain

tinick designed for carrying engine trailer wheels,
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and said truck was so designed to facilitate the load-

ing and transportation of engine trailer wheels;

that engine trailer wheels of the type being moved

at the time of the accident referred to in the com-

plaint weighed over 3000 pounds and were con-

nected by an axle and were approximately four feet

and eight inches apart on said axle, all as alleged

in paragraph V of the complaint; but except as so

admitted defendant denies the allegations of said

paragraph V.

VI.

Defendant denies the allegations of paragraph

VI of the complaint. [10]

VII.

Defendant admits that at the time referred to

in the complaint certain trailer wheels were loaded

upon said truck and were being transported in said

roundhouse; that several employees of defendant

were engaged in transporting said wheels; that

plaintiff was a member of the crew at said time

and place transporting said wheels; and that dur-

ing the process of transporting said wheels the

movement of said truck was interrupted, all as

alleged in paragraph VII of the complaint; but

except as so admitted defendant denies the allega-

tions of said paragraph VII.

VIII.

Defendant denies the allegations of paragraph

VIII of the complaint.
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IX.

Defendant denies the allegations of paragraph IX
of the complaint.

X.

Defendant denies the allegations of j)aragraph X
of the complaint.

XI.

Defendant denies the allegations of paragraph

XI of the complaint.

For a first further and separate answer and de-

fense defendant alleges that the acts of the plain-

tiff at the time and place referred to in the com-

plaint were negligent, in that plaintiff in jjerform-

ing his duties of assisting in moving said wheels,

and j^articularly in using a bar, knowingly and un-

necessarily placed himself in a dangerous position

at a time when [11] plaintiff knew that said wheels

were to be moved, and that said negligent acts of

plaintiff caused or contributed to cause the injuries,

if any, sustained by plaintiff at said time and place.

For a second further and separate answer and

defense defendant alleges that at said time and

I^lace when plaintiff sustained injuries, if any, of

which he now complains, plaintiff assumed the risk

of such injuries, in that the dangers incident to

the movement of said wheels and the use of the

bar in the manner adopted by plaintiff, were open

and apparent and were known and appreciated by

plaintiff or should have been knowii and appreciated
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by plaintiff if plaintiff had used his ordinary powers

of observation, and that the risks thus assumed by

23laintiff caused or contributed to cause the injuries,

if any, of which plaintiff now complains.

For a third further and separate answer and de-

fense defendant alleges that this court has no juris-

diction to hear and consider the cause of action set

forth in the complaint, for the reason that there is

no diversity of citizenshiiD, since plaintiff is a resi-

dent of the State of Washington and defendant is

a corporation organized under the laws of the State

of Washington and is a resident of the State of

Washington, that this action does not arise under

the laws of the United States, and that there is no

other ground whereby this court has or can acquire

jurisdiction; and, in particular, that plaintiff, at

t])e time and place of his alleged injuries, was not

engaged in interstate commerce and that the Act

of Congress relating to injuries to railroad em-

ployees while engaged in interstate commerce,

known as the Federal Employers' Liability Act, is

[12] not applicable in the present case, but that, on

the other hand, plaintiff was engaged in the repair

of a locomotive which, although it had theretofore

been used in interstate commerce, had been with-

drawn by defendant from interstate commerce and

was then being held in defendant's roundhouse for

extensive repairs.

For a fourth further and separate answer and

defense, defendant alleges that:
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Plaintiff heretofore brought and prosecuted an

action in the Superior Court of the State of Wash-

ington in and for Clark County, wherein he was

plaintiff and the defendant herein was defendant,

and wherein plaintiff sought to recover from de-

fendant damages upon the same cause of action as

is attempted to be set forth in the complaint herein.

Defendant appeared and answered in the said suit

and in said answer defendant set forth, as a sepa-

rate defense, that plaintiff was not entitled to re-

cover because the injuries alleged to have been

sustained by plaintiff were the result of risks of

plaintiff's employment, which risks were assumed

]jy plaintiff. Plaintiff thereafter filed his reply to

said answer, denying the allegations of said further

defense. Thereafter, upon the issues made by the

pleadings as aforesaid, the case was tried in the

said Superior Court for Clark County, before a

jury, on or about October 31, 1933. At the close

of plaintiff's evidence, defendant moved for a dis-

missal of said suit upon the grounds, among others,

that i^laintiff's evidence disclosed, as a matter of

law, that the injuries, if any, sustained by plain-

tiff at the time and place mentioned in his com-

plaint were proximately caused by risks of plain-

tiff's employment, which [13] risks were assumed by

plaintiff. Thereupon the said Superior Court for

Clark County heard arguments of attorneys for both

parties, and, after due consideration, determined

that plaintiff's evidence disclosed that, as a matter

of law, injuries, if any, sustained by plaintiff at the
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time and place alleged in his complaint were proxi-

mately caused by a risk of tlie employment, which

risk was assumed by plaintiff, and thereupon dis-

charged the jury from further consideration of the

case and entered its judgment in favor of defendant.

By reason of the facts herein set forth the said

judgment of the Superior Court of the State of

Washington in and for the Countj^ of Clark is a

bar to this action by plaintiff for the same cause

asserted in said action in said Superior Court and

the matters adjudicated in said action in said Su-

perior Court are res adjudicata.

WHEREFORE, defendant prays that plaintiff

take nothing by this action and that defendant

shall have judgment for its costs and disbursements

herein.

CHARLES A. HART
FLETCHER LOCKWOOD
CAREY, HART, SPENCER &
McCULLOCH

Attorneys for Defendant [14]

State of Oregon

County of Multnomah.—ss

I, A. J. WITCHEL, being first duly sworn, say

that I am the Secretary of SPOKANE, PORT-
LAND AND SEATTLE RAILWAY COMPANY,
defendant in the above entitled action, and that the

foregoing answer is true as I verily believe.

A. J. WITCHEL
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Subscribed and sworn to before ine this May 9,

1934.

(Seal) PHILIP CHIPMAN
Notary Public for Oregon

My commission ex^^ires : Aug, 23 1935

Due service of the within amended answer is

hereby accepted at Portland, Oregon, this 7th day

of ^lay, 1934, by receiving a copy thereof duly

certified to as such by of attorneys for Defendant.

LORD
Attorney for Plaintiff

[Endorsed] : Filed May 11, 1934. [15]

[Title of Court and Cause.]

REPLY

N(AV comes plaintiff and replying to defendant's

answer and to its first, second and third further

and separate answers and defenses, denies each and

every allegation, matter and thing therein con-

tained, except so much thereof as is expressly set

foi'th and alleged in and by plaintiff's complaint

herein.

WHEREFORE plaintiff reiterates the prayer

of his complaint.

WM. P. LORD
Attorney for Plaintiff
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State of Oregon

County of Multnomah.—ss.

I, WM. P. LORD, being first duly sworn, on

oath say: I am the attorney of record for plaintiff

herein ; I know the contents of the foregoing Reply

and believe the same to be true. I make this veri-

fication for the reason that plaintiff is not at this

time within the State of Oregon.

WM. P. LORD
Subscribed and sworn to before me this 24th day

of April, 1934.

(Seal) MARIE BENNETT
Notary Public for Oregon

My commission expires Feb. 17, 1937

Service by copy admitted this 24th day of April,

1934.

CAREY, HART, SPENCER &
McCULLOCH

of Attorneys for Defendant.

[Endorsed] : Filed April 25, 1934. [16]

[Title of Court and Cause.]

VERDICT

We, the jury empanelled in the above-entitled

cause, find for the Plaintiff and fix his damages

in the sum of Fifteen Thousand Dollars ($15,000.)

J. H. MOOS (Signed)

Foreman
[Endorsed] : Filed Sept. 29, 1934. [17]
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In the District Court of the United States for the

"Western District of Washington,

Southern Division

No. 8354

LEO H. MARTIN,
Plaintiff,

V.

SPOKANE, PORTLAND AND SEATTLE
RAILWAY COMPANY, a corporation.

Defendant.

JUDGMENT ON THE VERDICT

This day, to-wit: November 13, 1934, this cause

came on for hearing upon the motion of the plaintiff

for a judgment on the verdict, the plaintiff appear-

ing in i^erson and with his attorneys and counsel,

Harry Ellsworth Foster and Wm. P. Lord, and the

defendant appearing through its attorneys and

counsel, Charles A. Hart, Fletcher Rockwood and

Carey, Hart, Spencer & McCulloch, and it appearing

to the court that the jury duly impanelled to try the

cause returned a verdict for the j^laintiff in the

sum of Fifteen Thousand Dollars ($15,000.00) on

the 29th day of September, 1934, and, the court now

being fully advised in the premises, it is therefore

ORDERED, ADJUDGED and DECREED that

the plaintiff have and recover from and of the de-

fendant the sum of Fifteen Thousand Dollars

($15,000.00), together with his costs and disburse-

ments herein to be taxed.
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DONE in open court this 13th da}' of Novem-

ber, 1934.

EDWARD E. CUSHMAN
Judge

Service admitted.

CARY, HUNT, SPENCER &
McCULLOCH

Attys for Deft.

[Endorsed] : Filed Nov. 13, 1934

J. & S. 3 P. 850 [18]

[Title of Court and Cause.]

BILL OF EXCEPTIONS

The above entitled cause came on for trial before

the Honorable Edward E. Cushman, one of the

judges of the above entitled court, sitting in the

United States District Court for the Western Dis-

trict of Washington, Southern Division, in the city

of Tacoma, Washington, and a jury duly empaneled

and SAvorn to try the cause, on the 27th day of Sep-

tember, 1934, at ten o'clock A. M., plaintiff appear-

ing in person and by Mr. Harry E. Foster «»4»

Mr. William P. Lord, his attorney^, and defendant

appearing by Mr. Fletcher Rockwood and MtJJia.

C^j, Hart, ^ponoor & MoCulloch, one of its at-

torneys.

At the opening of the trial and before the open-

ing statement of counsel and before any evidence

was received, defendant moved to dismiss the ac-
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tion upon the ground that the court had no juris-

diction, and said motion was based on the pleadings

and the facts set forth in a certain stipulation of

tlie parties subsequently received in evidence as

plaintiif's exhibit 4, and quoted in full in subse-

quent pages of this bill of exceptions, and after

having heard the arguments by attorneys for both

parties, the court denied said motion. The court's

[19] action in ruling upon said motion to dismiss

is shown in the following transcript of the pro-

ceedings at that time:

"THE COURT: In the Bezue case it went

up from a State court. Direction was not to

dismiss the case on its reversal.

It appears to the Court that this case shoidd

be distinguished from the Bezue case. There,

the—as pointed out by the attorney for the

defendant, the wheels being moved by the—it

was injury, and not death, was it not?

MR. ROCKWOOD: I believe it was, yes, sir.

THE COURT: (Continuing)—by the in-

jured man ; had theretofore been removed from

the engine; had been in the shop for a con-

siderable time, and being returned to the engine

to be replaced.

In the present suit it is clear that the engine

was one used in interstate commerce; that im-

mediately before had been in such use; that it

was intended to be returned to such use; the

stipulation is not detailed there, specific, but
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the Court goes to Paragraph 7 of the com-

plaint.

' That on said day the aforesaid trailer wheels

were removed from said locomotive and were

set endwise on said hereinbefore described

skeleton truck; said trailer wheels were to be

' transported there from said place to said round-

house across the aforementioned decking into

the machine shop.'

Now, it was in the—as the Court understands

the stipulation and pleadings, it was during

that movement that plaintiff was injured.

The engine being generally an instrument of

interstate commerce, and immediately there-

tofore an instrument in such commerce, to war-

rant dismissal it should be reasonably cer-

tain that the work being performed by the

plaintiff at the time of his injury was so far

removed in point of time, and nature, from

that commerce as to not be an incident of it.

It does not appear with any such degree of

certainty such was the fact.

The motion will be denied."

To the action of the court in denying said motion,

defendant duly excepted and an exception was al-

lowed.

During the direct examination of W. E. McCarty,

a witness called and sworn on behalf of the plain-

tiff, questions [20] were propounded to the wit-

ness to which defendant objected upon grounds
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(Testimony of W. E. McCarty.)

then specified, and objections were overruled, and

defendant excepted to said ruling, and exceptions

were allowed, as shown in the following:

"Q. What was the size and weight of those

wheels as compared with the wheels shown in

defendant's Exliibits A-1 and A-2'?

MR. ROOKWOOD: I object as incompetent,

irrelevant and immaterial. There is no allega-

tion in the complaint upon which—to which

this testimony can point. The fact is, this

man knew what wheels were on the truck, and

what the truck was used for, previously, there-

to, is inunaterial.

THE COURT: Objection overruled.

MR. ROCKWOOD: Exception.

THE COURT: Allowed.

(Question read).

A. Well, I have to just guess that. The

pony truck wheel, I judge probably weigh, axle

and all, wouldn't weigh over fifteen hundred

pounds.

Q. And how long was it after that truck

was built before they started carrying the

wheels shown in the exhibits referred to?

A. Well

MR. ROCKWOOD: Same objection.

THE COURT: Objection overruled.

MR. ROCKWOOD: Exception.

Q. How long did the S. P. & S. have that

skeleton truck before wheels of that type were

carried upon it?
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(Testimony of W. E. McCarty.)

A. I couldn't state definitely that.

Q. Well, approximately?

A. Well, that truck, if I remember right,

was built when Mills came in there as fore-

man—general foreman. I couldn't state just

when that was.

Q. Could j^ou give us the year?

A. It might have been a year. I don't

know." (121-122) [21]

After plaintiff had rested his case in chief, and

defendant had called witnesses and rested its case,

plaintiff called in rebuttal a witness, Roy Buttner,

and on direct examination of said witness on re-

buttal, a question was asked of the witness, to which

defendant objected and the objection was overruled

and defendant excepted thereto as shown in the

following

:

''Q. Do you knoAv when the floor in front

of the clock where this accident happened was

repaired ?

. ME. ROCKWOOD : Just a minute. I ob-

ject to that as incompetent, immaterial and

irrelevant, and improper rebuttal.

MR. FOSTER: Defendant's witnesses tes-

tified it was repaired before this accident.

THE COURT: Objection overruled.

MR. ROCKWOOD: Exception.

THE COURT: Allowed:

A. It was repaired some time after the acci-

dent." (206)
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(Testimony of ^\. E. McCarty.)

After plaintiff had rested Ms case in chief, and

defendant had called witnesses and rested its case,

plaintiff called in rebuttal a witness. Price Buttner,

and on direct examination of said witness on re-

buttal, a question was asked of the witness, to

which defendant objected and the objection was

overruled, and defendant excepted thereto, as shown

in the following:

"Q. With reference to the occurrence of

this accident, do you know when the floor at

that point was repaired?

MR. ROCKWOOD : Same objection I made
to the question of the previous witness.

THE COURT : Objection overruled.

MR. ROCKWOOD: Exception.

THE COURT: Allowed.

A. A short time after the accident." (208)

[22]

After both pai*ties had rested, defendant moved

the court to dismiss the case upon the ground that

the court had no jurisdiction, and said motion was

denied and defendant excepted thereto, as shown

in the following:

"At this time I wish to move for a dismissal

of the case on this gTound, the federal court

and particularly this Court has no jurisdiction

to hear this case, because the evidence, con-

sisting of the stipulation and the testimony of

witness Morrison, shows that the plaintiff at

the time of his injury was not engaged in in-
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terstate commerce within the meaning of the

Federal Employers' Liability Act.

The burden is upon the plaintiff to prove

the jurisdictional fact, and I wish to rest my
motion upon the further ground that the plain-

tiff has failed to sustain the burden of proving

the jurisdictional fact, upon which the juris-

diction of this Court must rest.

Now, if you wish to have me argue further

on that point before I make my next motion,

I will.

THE COURT : Motion denied.

MR. ROCKWOOD: Exception, please.

THE COURT: Allowed." (208-9).

After both parties rested and before the case

was argued to the jury, defendant moved the court

for a directed verdict in its favor upon grounds,

as shown in the following:

''MR. ROCKWOOD: Now, at this time the

defendant moves for a directed verdict in its

favor on the ground that the plaintiff has failed

to sustain the burden of proof to show that the

—any negligence of the defendant alleged in

the complaint was the proximate cause of this

accident; upon the ground that the evidence

is insufficient to prove that the defendant

was negligent in any of the respects charged

in the complaint, and upon the ground that it

appears affirmatively and as a matter of law

that the injuries sustained by the plaintiff, as
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alleged in the complaint, were proximately

caused bv risks of the emplo}inent which were

assumed by the plaintiff." (209). [23]

After hearing argument by counsel for defendant

in sujDport of said motion for a directed verdict,

the court denied said motion, and to the denial of

said motion defendant excepted and said exception

was allowed, as shown in the following:

"THE COURT: Motion denied. The ques-

tion does not appear to be close, insofar as

negligence and proximate cause is concerned.

It may be a closer question regarding as-

simiption of risk, but even so, taking into

consideration the fact that the Court must

give the testimony for the plaintiff the most

favorable construction on a motion of this

kind, in wliich it is reasonably susceptible

—

the plaintiff testifies that after having tried to

—having been directed by ^Ir. Morrison to pry

on this wheel, after having attempted to do so

in a position away from the axle, he was told

\()—I can not quote it, but he was directed to

get a more direct purchase on it, in effect.

MR. ROCKWOOD: I do not believe there

is any testimony Mr. Morrison or anyone else

told him anything except to get a bar, and

after he had got the bar, I believe I am right

in stating there is no testimony whatsoever

there was any further instructions. Is that not

right ?
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MR. FOSTER: As I remember the testi-

mony, lie was directed precisel}^ what to do.

MR. ROCKWOOD: To g^ a bar and put

under the wheel, and raise it.

MR. FOSTER : I think it was more precise

than that.

THE COURT : While it is true that the de-

fense of contributory negligence is only a par-

tial defense, yet there are certain well recog-

nized rules in relation to a defense of contribu-

tory negligence that necessarily apploy on this

matter of assumption of risk. The particular

one I have in mind is that where it is the Court

or the jury that is considering the question,

one of the things that must be taken into ac-

count is the opportunity to realize the danger.

Now, the danger in jDart did not consist of

something coming up behind and striking him,

but it consisted in the relation that—that his

foot, his left foot when he was pushing it with

his weight on the ball of that foot, and his

heel raised—the relation that would exist be-

tween that and the distance between the tread

of the wheel on this truck, and [24] the floor

—

the decking, on which the ball of his foot rested,

as the Court assumes, may well have been, that

his body was extended and muscles rigid, and

his foot held very firmly on the decking. Now,

it may reasonably be assumed that he did not

realize the exact—or the position that was
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going to bring his foot and ankle, in relation

to the tread of the wheel.

The Coni*t cannot say that reasonable men
might not conclude that he did not realize that

danger.

Motion denied.

MR. ROCKWOOD: Your Honor please,

may I have an exception?

THE COURT: Exception allowed." (210-

212).

Prior to the argument of counsel to the jury, de-

fendant presented to the court its written request

that the court instruct the jury as follows:

"In his complaint, plaintiff charges that the

defendant was negligent in that the method

adopted hx the defendant's foreman in trans-

porting trailer wheels was not reasonably safe

by reason of the condition of the decking or

flooring of the roundhouse, and by reason of

the sprung condition of the truck upon which

the wheels were being moved. I instruct you

that the evidence shows that plaintiff, before

he began the particular task in which he was

engaged at the time of his alleged injury, was

aware of the condition of the flooring and was

aware of the condition of the truck which

caused the truck to stick or stall while being

used in the transportation of trailer wheels.

Likewise plaintiff knew, or in the exercise of

his ordinary powers of observation, should have
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known of the dangers incident to the condition

- of the floor and the condition of the truck.

Consequently, plaintiff, when he began the task,

assumed the risk of dangers arising from the

condition of the floor and the condition of

the truck. Since plaintiff assumed the risk

of the dangers I have mentioned, he cannot

recover from the defendant for injuries which

he may have sustained on account of the

condition of the floor and the condition of the

truck. For those reasons, the allegations of

negligence with respect to the condition of the

floor and the condition of the truck are with-

drawn from your consideration and you cannot

base any recovery by the plaintiff on those al-

legations of negligence." [25]

In the court's instructions to the jury, he did

not give said instruction, and to the refusal of the

court to give said instruction, defendant excepted

upon the ground that the evidence showed that the

plaintiff had assumed the risk of dangers arising

from the condition of the floor of the roundhouse,

and said exception was duly allowed.

Prior to the argument of counsel to the jury,

defendant presented to the court its written request

that the court instruct the jury as follows:

"One of the allegations of negligence set

forth in plaintiff's complaint is, briefly, that

the defendant's foreman should have directed

four men to take crowbars and to place the ends



Spokane, Portland d- Seattle By. Co. 31

of the crowbars, two at the side of the forward

end of the truck and two at the rear of the

truck, and should have directed two men to

hold the tongue of the truck to guide it, and

that the foreman should then have given a sig-

nal for all workmen to lift and pry in unison.

I instruct you that the evidence discloses that

plaintiff was fully aware of the manner in which

the work was being done in order to move the

truck forward after it had stalled just before

the plaintiff was injured, as he alleges. The

dangers inherent in the method of work as

actually done were as apparent to plaintiff as

to the defendant or any of its employees. For

that reason it follows that the plaintiff assumed

the risk of injuries, if any, which may have re-

sulted from the fact that the method then

adoi^ted was being used. For that reason you

cannot base any recovery by plaintiff upon the

charge of negligence with respect to the number

of men working on the truck at the time of

the alleged accident and the charge with respect

to the number of crowbars then being used."

In the court's instructions to the jury, he did not

give said instruction, and to the refusal of the court

to give said instruction, defendant excepted upon

the ground that plaintiff was shown to have assumed

the risk of injuries in the respect charged in the

complaint and referred to in the instruction, and

said exception was duly allowed. [26]
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Prior to the argument of counsel to tlie jury,

defendant presented to the court its written request

that the court instruct the jury as follows:

"The complaint alleges, as one charge of

negligence, that the defendant was negligent

and careless in maintaining the floor in an un-

even and worn-out condition and in using a

truck the side of which was sprung, as alleged

in the complaint. I instruct you that the dan-

gers inherent in the operation of movement of

the trailer wheels by the truck over the floor

in its then condition, and with the truck in its

then condition, were as apparent to the plain-

tiff as to the defendant and for that reason

plaintiff assumed the risk of injuries resulting

from the movement of the truck in its then con-

dition over the floor in its then condition.

For that reason you carniot base any recovery

by plaintiff on the allegation of negligence with

respect to the condition of the floor and the

condition of the truck."

In the court's instructions to the jury, he did not

give said instruction, and to the refusal of the court

to give said instruction, defendant excepted upon

the ground that plaintiff was shown to have assumed

the risk of injuries in the respect charged in the

complaint and referred to in the instruction, and

said exception was duly allowed.

Prior to the argument of counsel to the jury,

defendant presented to the court its written request

that the court instruct the jury as follows:
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"The complaint alleges that the defendant

was negligent in that the foreman, after adopt-

ing the method of movement of the truck in the

manner alleged in the complaint, should have

warned the plaintiff of the dangers of the truck

moving forward as alleged in the complaint

and should not have directed the plaintiff to

work in the position described. I instruct you

that the dangers inherent in the performance

of the work as was done by the plaintiff after

the truck had stopped were obvious to anyone

using his ordinary powers of observation. For

that reason there Avas no duty upon the de-

fendant or its foreman to warn plaintiff of

such dangers. There is no duty upon a master

to warn a servant of dangers of the employment

which are open and obvious and which should

[27] be discovered by the servant in the exer-

cise of his ordinary powers of observation. Con-

sequently that charge of negligence which I

have just referred to is entirely withdrawn

from your consideration and you are not per-

mitted to base any recovery by the plaintiff on

that charge of negligence."

In the court's instructions to the jury, he did

not give said instruction, and to the refusal of the

court to give said instruction, defendant excepted

upon the ground that plaintiff assumed the risk

of danger of the truck moving forward, and said

exception was duly allowed.
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The evidence and the proceedings at the trial,

necessary to present clearly the questions of law in-

volved in the rulings to which exceptions were re-

served, are set forth iii the following

CONDENSED STATEMENT OF EVIDENCE

At the opening of the trial and before the jury

was empaneled, there was filed with the clerk a

stipulation signed by attorneys of record for the

respective parties which, with caption, title, and

signatures of attorneys omitted, reads as follows:

''It is hereby stipulated between the parties

hereto through their respective attorneys, as

follows

:

The number of the locomotive from which

the trailer wheels, which plaintiff was assisting

in moving at the time and place alleged in the

complaint, had been removed, was No. 622

instead of No. 623, as alleged in the complaint.

Locomotive No, 622 was owned by defendant

at the time of the accident and was of a type

suitable for service on passenger trains. The

last transportation service in which said loco-

motive was used by defendant prior to April

22, 1932, was on defendant's passenger train

No. 1, which left Spokane, Washington, in the

evening of April 15, 1932, for movement to

Portland, [28] Oregon. Said train handled

interstate conmierce. Said locomotive, however,

was operated on said train from Spokane only

to Vancouver, Washington, and while said
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locomotive was used on said trip, the opera-

tion of said train was entirely within the state

of Washington. Said train arrived at Van-

couver, Washington, at about 7:05 A. M. April

16, 1932. Said locomotive was then uncoupled

from said train and operated to defendant's

roundhouse at Vancouver, Washington. It ar-

rived at said roundhouse at 7:15 A. M. April

16, 1932.

The next transportation service in which said

locomotive was used began at 7:05 A. M. April

23, 1932. At that time it was attached to de-

fendant's passenger train No. 1 at Vancouver,

Washington, and hauled said train to Portland,

Oregon. Said train handled interstate com-

merce.

Said locomotive was continuously in said

roundhouse at Vancouver, Washington, from

the time of its arrival at 7:15 A. M. April 16,

1932, until it was moved from said roundhouse

the morning of April 23, 1932, for use on said

passenger train No. 1 on said day.

Said locomotive was one of a group used by

defendant in passenger service, and, when in

service, said locomotive was customarily used

on passenger trains Nos. 1 and 2 between Spo-

kane, Washington, and Poi-tland, Oregon.

The normal cycle of use of a locomotive in

service continuously on said passenger trains

Nos. 1 and 2 was as follows:
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First Day:

Leave roundhouse at Vancouver, Washington,

in the morning; haul train No. 1 from Van-

couver, Washington, to Portland, Oregon, to

arrive at Portland at approximately 7 :30 A. M.

Remain in Portland during the day; leave Port-

land in the evening to haul passenger train

No. 2 from Portland to Spokane.

Second Day:

Arrive Spokane in the morning; remain in

Spokane during the day; leave Spokane in the

evening to hauL passenger train No. 1 from

Spokane to Vancouver, Washington.

Third Day:

Arrive Vancouver, Washington, at approxi-

mately 7:05 A. M. Uncouple from train and

proceed to roundhouse at Vancouver, Wash-

ington. Remain [29] in roundhouse during

the day.

Fourth Day:

Remain in the roundhouse until removal in

the morning, to be attached to train No. 1 for

movement from Vancouver, Washington, to

Portland, Oregon, to commence another cycle.

At the time said locomotive No. 622 arrived

at Vancouver, Washington, and was removed

to the roundhouse the morning of April 16,

1932, it was reported by the engineer who had

been operating said locomotive in its last trans-

portation service that 'lower rail of engine
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frame broken left side just over back engine

truck wheel'. Because of that defect, the en-

gine was at that time not suitable for further

transportation service until said defect had

been repaired. After the arrival of said loco-

motive at the roundhouse the morning of April

16, 1932, and while it was in the roundhouse in

the interval from April 16 to April 23, 1932,

the repair work done upon said locomotive, as

indicated in the original locomotive inspection

report, a part of the records kept by the de-

fendant company in compliance with regula-

tions and orders of the Interstate Commerce

Commission, was as follows:

'REPAIRS NEEDED Repaired by

lower rail of engine frame

broken left side just over

back engine truck wheel

Glass broken in headlight

back corner of mud ring

leading (copied W. J. M.) Renas

Beard & Smidth

J.B.

1. K^y all rods & L butt

end brass cracked

2. Put split key L. #2
brake shoe bolt

3. Bolts broke and loose

in braces top pilot beam

4. Pilot loose

Washed boiler

Englehart

welded main

Englehart

J.B.

J.B.

Hickman
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5. Frame broke over L :#r2

eng truck

6. Bolts loose front end L
inside trunion frame

7. Clamp loose keeley pipe

R B cor eng

8. Bushing wore both M
Equalizers (inspected and

found serviceable) (W.J.

M.) Trailer tires turned

on account of shelling

9. Set up all wedges

10. Tighten all binder bolts

11. L M Brass 3/32 & E M
Brass 1/16 loose in boxes

(Inspected and found ser-

viceable W. J. M.)

12. Bolts working splice

front L. #1 driver

13. Binder bolts bent and

loose L #2 eng truck

14. Put wheel on Keeley

valve over L. #2 eng truck

15. R. #2 driver strikes

spring saddle (Throwed

—

McNerney)

16. Handle loose on valve

at B End R main driver

Beard & Smidth

Englehart

Groethie

Waggle

Englehart set

up wedges

Englehart [30]

Englehart

Englehart

Groethie

Groethie
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17. Steam pipe loose to R.

Ing. Groethie

18. R # 3 spring slipped in

band (inspected and found

serviceable—W. J. M.

slipped i/4'O

19. Bushing wore R Ec-

centric rod (copied 4-16-

32 O. F.) (inspected and

found serviceable W.J.M.)

20. Glass broke in H. L.

Cage J. Beedle

21. Blower pipe leaks where

screws in manifold (copied

4-16-32 O. F.) Groethie

W. B. Livesay, Inspt. 4-

16-32—10 A. M.

Replaced brick on back

wall where removed to calk

leak Albert.'

Upon the removal of trailer wheels which

plaintiff was assisting in moving at the time

when, by his complaint, he alleges that he was

injured, said locomotive was not in condition

for use in any transportation service.

The facts herein stated are admitted by both

parties and this stipulation may be used by

either party at the trial of the above entitled

case without further proof of the facts herein

stated.
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Both parties reserve the right to offer any ad-

ditional testimony competent to prove any facts

relevant under the issues raised by the plead-

ings relating to the nature of the use of said

locomotive Xo. 622, the nature of the repairs

perfonned on said locomotive during the period

between April 16. 1932. and April 23. 1932. and

relating to the condition of said locomotive at

the time referred to in the complaint.

Dated September 22nd. 1934.**

and said stipulation was subsequently received in

evidence as plaintiff's Exhibit 4 (165). There was

received in evidence [31] upon the offer of plain-

tiff, plaintiff's Exhibit 1. which consists of a wooden

model of a truck and of locomotive trailer wheels

owned by defer, dant, more particularly described

in subsequent testimony. (38).

Prior to the calling of witnesses by plaintiff, and

with the consent of counsel for plaintiff, there were

offered and received in evidence four photographs

designated respectively defendant's Exhibits A-1.

A-2. A-3. and A4. (38-39).

LEO H. MAETIX. the plaintiff, produced as a

witness in his own behalf, testified as follows:

Direct Examination.

My name is Leo H. Martin. (40). I live at

Vancouver, AVashington. My family consists of a

wife and two children. (iC). I was employed by

defendant Spokane, Portland and Seattle E ailway
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(Testimony of Leo H. Martin.)

(43). The roundhouse includes, first, a boiler shop,

then the running repair department, then the back

shop, and then the machine shop set off—kind of

an ell. (43). On the occasion in question, the dis-

tance that I was required to transport the wheels

was between three and four hundred feet over a

plank floor, "two by twelve, if I remember right".

The state of repair of the planking was very poor.

The planking has knots along it, quite a few knots,

and then they use pretty good sized spikes to drive

that down, and there are places from dragging

such things as the truck over the floor where the

floor was wore down and these knots stick up and

then some of the nails stick up and bend over where

you run into them. (43-44).

The tracks in the roundhouse run up to within

ten feet of the wall, all the wa}^ along, until we

come to a point where there are two tracks that run

to the machine shop. (44).

The accident in question happened about eleven

o'clock, "as near as I remember", in the forenoon.

(44). I received orders to assist in moving the

wheels about fifteen or twenty minutes before

eleven, I could not say for sure who gave me the

order. The order was given by one of the foremen.

(44). [33] I received orders to help move these

trailer wheels into the back shop. I was in the

roundhouse at the time. I had to go about the dis-

tance of a couple of engines to the point where I

was to work. I cannot tell where the truck was,
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(Testimony of Leo H. Martin.)

l)ut we were ordered to get the truck and bring it

there and load the wheels. (45). After receiving

the orders, we tirst went after the truck. The

wheels were in the roundhouse. About seven or

eight men were engaged in the Avork of moving the

wheels. (45). I can give the names of some of the

men. They included Harry Pickett, Dave Reeder,

Price Butner, Frank Pedore—I am not sure about

Pedore. He might not have been there. (46). To get

the wheels on the truck, we would take this truck

up there to the rails and roll the wheels off in this

case where we was going to the machine shop, off

on to the floor, on to this plank floor, and then take

a couple of blocks and put underneath it right up

next to the cart, and then roll these wheels—back

them up and take a run at it, and roll these wheels

up on the cart. (46).

When the truck was empty, the distance from

tlie channel iron to the floor was around an inch.

Wlien it was loaded, one side was lower than the

other ])ecause it was sprung out of shape on this

side where it was cut. (46). After the truck was

loaded, I could not say exactly the distance between

the channel iron and the floor, but it was probably

around a half inch.. (47). The rest of the truck was

not changed in its position with relation to the floor

after loading, "only the front end of it was all that

sprung down that I know of". (47). After loading,

the wheels were so heavy on it, it would spring

down towards the floor, closer, all the time. (47).
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At the time in question, the condition of the truck

was poor. It was cut down on the side, [34] and

was sprung down. The heavy loads on it had caused

it to bend down on that side w^here the cut is on the

side of it for the wheels to roll in on the right side.

It is cut more on the left side and therefore it was

weaker than it was on the other side. (48).

After we loaded it, we had put probably a man
on each side of the axle, maybe one or two behind,

and a couple on the tongue, and maybe a man on

the side of the wheel where the cart sagged down

to hold it there to keep it from rolling off. (48).

After the truck was loaded, I received no orders

about moving the truck until ''we got hung up

there". (49). After we started moving the truck,

nothing happened imtil we got to this place where

it was stuck. (49-50). It came on to a little depres-

sion there in the floor and we could not push it any

farther. It was stuck there. The front end was

sprung down. Where there were places in the floor

higher than others, why, it would hang up on the

floor. The weight on the front end of the truck

squashed it down and kind of sprung the channel

iron—just kind of opened it up there where the

holes were cut in the side of it. (50). After the

truck stuck, I received orders from Mr. Morrison,

the foreman on the job. When Mr. Morrison issued

the orders, he was standing across from me on the

other side of it (50) around five or six feet from

me, something like that. (51). At that time he was
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standing there watching what was going on. He
was roundhouse foreman, that is, the running repair

foreman. (51). He was in charge of the truck at

this time and was taking it in there. (51). The

order which he gave to me was, "Martin, get that

bar and put it under the wheel there, and see if you

can't ". (51). As near as I can remember, he

said, ''Martin, get that bar and put it under the

wheel and raise [35] up on it and see if you can get

that raised off that high place." (51-52). The bar

was standing up against the wall. The bar was

around slk feet long. I got the bar and put it under

and raised up on it. (52). I cannot say whether anj'

one else was given any orders at that time. I know

that another man got a bar and put it under the

back end of the truck, (52). Harry Pickett was

the man. I cannot say whether Pickett received

any orders in that respect. (52).

After I got the bar, the foreman did not give me
any orders to the use of it after I got over to the

truck, he just told me in the first place to take the

bar and put it under the wheel and see if we could

raise it up. (52).

As near as I can remember, one man with a bar

was working on the wheel directly behind me. (53).

The foreman was standing on the other side of the

journal from me. He had a view, the same as I

would have standing off from the side of anything

like that, about four or five feet. (53). The fore-
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man's view was such that he could see all of the

crew. (53).

After I got the bar I put it under the wheel and

raised up on it, and the flange is slick on those

wheels, smooth and slick, wore that way. They were

worn off too much to run on the track any more,

and this bar would slip up around the edge of the

flange, and so when the bar slipped up, I tried it

there a couple of times, and when it slip]Ded up, I

moved over so that I could get a hold on it where

it would not slip up the side of it, and I did move

around next to the axle and got a hold of it and

raised up. (53). It slipped off about twice, as I

remember. After it slipped off, I did not receive

any additional orders from my foreman. (54).

When I raised up on there, the cart shot ahead.

Ordinarily when I would use a bar it would move

[36] probably the length of the bite I had, just get

off the bar and then stop, but at this particular

place, there is a little slope there where it goes

down to the tracks, and where the rail comes through

there, and I may be behind the wheels when I was.

coming along there pushing, I was not paying any

attention to what was ahead of it because we never'

moved fast enough to run over anything, " ... so

then, I—^when it moved off of there, why it just

went right down this place where this fellow with I

the bar on the back end of it, you see, and me raised

up there, took enough weight off of it to take it

over the knot, or the high place on the floor, and
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this other man with the bar on the back end raised

up on it, and on this slick iron, and slope, it just

shot ahead and caught me on the back of the right

foot and just twisted my leg out and I grabbed

—

I took a hold of the front wheel, with my hand on

the front wheel and struck me on the back and went

down to my knees, and my foot rolled off from

under the edge of it, and then I pulled myself up

on it." (54).

I did not know there was a man behind with a

bar until the cart had stopped. I knew that there

was a man went after another bar, but I did not

know that he was there at the time. (55).

After I started pr^^ing, I received no warning

directions or orders from the foreman.

When I raised the wheels with the bar to raise

the weight off the caii so that it would move ahead,

this wheel on the back caught me on the ankle, that

is, just above the ankle in the back of my foot, and

just kind of crushed it into the floor, and it was just

turned—just twisted my leg and tore a joint loose

in my back and I dropped over and took ahold of

the flange on the front end, and I pulled myself up

and got out of [37] there. The car stopped when

it hit the track down below there. (55-56). I went to

my knees. Just at the time I went down, and as I

was raising myself up, Mr. Morrison looked over

and said, "What is the matter, Martin, you get

hurt?" and I said "I guess so". I straightened

up the best I could and got out of the way of the
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wheel. After that I leaned up against the wall until

I could get out of there, and finally I got so I could

walk a little bit, crawl around, and went back in

the roundhouse. I did not continue my duties the

balance of the day. I did not assist in moving the

truck any more. I stayed around until quitting

time, and then went to the office and called my
wife to come after me. (56-57).

At the time of the accident there were other meth-

ods available in the roundhouse for moving truck

wheels. I could not say for sure just which tracks

were clear and which ones were not, but at times we

have rolled the wheels out of the door of the round-

house and rolled them out on another track, and

then down around the outside of the roundhouse

and into the machine shop, and the track runs right

into the machine shop and into the lathe, where

they pick them up with the hoist, and put them on

the machine, and then the other way around, on to

the turn table, there is two tracks running in there,

one on each side of the lathe, (62-63). The truck

was used for smaller wheels, too, like pony trucks,

and the front of the engine.

I do not know whether the truck was in use prior

to 1929, before I came into the shop. (63).

Cross Examination.

I am thirty years old. I began to earn my living

at [38] manual labor when I was about fifteen years

old, and ever since that time I have worked on and
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off at manual labor. I was engaged at several

places in eastern Oregon working on ranches, and

on those ranches, did the heavy work of a ranch

hand. (64). I worked for Swift & Company, run-

ning an electric drier and baler, which is manual

labor. (64). I was in the araiy three years, eleven

months and twelve days, and while in the army,

some times did heavy labor. (65). I worked for

the Spokane, Portland and Seattle Railway Com-

pany not quite three years, and during all of that

time worked in the shops at Vancouver. At the

time of the accident in April, 1932, I was on the

payroll as a laborer. (65). During my work for the

SP&S, I have done heavy manual labor. {Qb). I

was familiar with the job of doing heavy manual

labor, at least I got by. {^Q). At different times

while I worked in the roundhouse, I had occasion

to assist in moving heavy machinery. I had worked

a good many times moving this particular truck

with trailer wheels on it. I knew for a long time

that the floor was rough from the movement of

heavy machinery over it, and I had seen these

bumps in the floor caused by knots in the plank

Qiany times, and I had seen these places where

nails were sticking up in the floor many times before

this accident happened. (66).

"Q. It was not very much about that plank

flooring that you did not know about, was it?

You know things fairly well before this thing

happened, didn't you?
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A. Yes, I knew the condition of it." (66-67).

The accident happened near the time clock. I had

to go to the time clock at various times of the day

to punch the clock, and I had been over the floor

near the point where the accident happened on

many occasions on each of the prior days. [39].

I had had plenty of opportunities to learn the con-

dition of the floor. (67). I had gone over that part

of the floor where this slope was located a good

many times. (67). I had walked across it, and if I

had glanced down at the floor I would have noticed

the condition of the floor at that point. There was

nothing concealed or hidden. The condition was

right on the surface of the floor.

"Q. But, you could not see the surface was

sloping 1

A. No, sir.

Q. In other words, it did not slope enough

so it was noticeable, is that right?

A. No, sir.

Q. That is your answer, it did not slope

enough so it was noticeable?

A. No, sir, I said it sloped enough so you

could see it.

Q. But, despite the fact you walked by them

many times each day, you never noticed it sloped

until after the accident, had you, is that right?

A. Well, before—just walking along there,

you would notice it every time, but this cart
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at this time, and the wheels on it, you could not

notice, or I did not notice it.

Q. Well then, your answer is, standing be-

hind this wheel you forgot that slope, isn't that

about it?

A. I was busy working. I was not looking

for any slope.

Q. So, you did not stop to think about the

slope that was there, isn't that about the size

of it?

A. No, sir.

Q. You were not in a position from your

place behind the wheels to see the floor, is

that it?

A. No, sir.

Q. Well, was my statement correct, as I

made it in my question ? I did not quite under-

stand your answer. As I stated the fact in my
question, was I correct that you were behind

the wheel, and [40] consequently could not see

the part of the floor where the slope was, is

that a correct statement of the fact?

A. Yes, sir, I was behind the wheel and

could not see it.

Q. So, that you knew the slope was there,

but you could not see it from the position in

which you were standing when you were work-

ing on the wheels at this time, that is correct,

is it not?

A. Yes, sir." (69).
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. The diameter of the trailer wheels loaded on the

truck was about four feet. (69). The diameter of

the front wheels of the truck itself was about six

inches. (69).

I could not say exactly how long the slope was

that I have described. I would say it was between

two and a half and three feet. (70). The planks of

the floor were laying endways. That is, in the direc-

tion in which the truck was moving, so that the butt

end of the plank was up against the rail. The

back end of the truck was on the level. I could not

say that the front end was on the slope, but it was

close to the slope. (70). The diameter of the back

wheels of the truck are the same as the front.

The floor was of a material such that it became

splintered, like fir lumber, from constant use. It

was rough all over the surface. The joints were

not even.

With the back end of the truck on the level when

I pried it, it shot fonvard suddenly, but not from

m}^ prying. It was from the prying from the other

bar, and a lot of other men pushing. The truck

moved forward down to this track, whatever dis-

tance it was. (71-72). I could not say how deep the

groove was along the track. It was not so very

deep, just a little slope down to it. On the other side

of the rail, the floor was a little bit higher than the

level of the rail, be- [41] cause they just put planks

in there, and did not hew them all, and made them

a quarter of an inch higher than the rail. (72). The
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truck was then moving slowly enough so that it

stopped of its own accord after it shot forward sud-

denly. (72).

I had worked on many occasions moving wheels

on this truck, and pretty close to every time we
moved it, the truck got stuck some place along the

floor, and I knew when I began to move the truck

that it was liable to stick somewhere along the floor,

and that was the customary experience in using

the truck, and I had all of that knowledge prior to

the time that we started moving the truck at the

time of the accident. (73). But I was never stuck

in that particular place, but it had stuck in numer-

ous other places along there. It stuck at numerous

other places around the roundhouse floor, and I

knew all of that before the accident happened on

April 22, 1932. (72-73).

I am right handed but I use a tool left handed.

(74-75).

As I was standing between the two wheels to pry

before the truck moved, my back was towards the

axle, on the right side of the axle, and I was stand-

ing there between the crowbar which I had in my
hand and the axle. (77-78). As I was prying, I was

in a position such as I now illustrate. (78). (Coun-

sel for defendant placed pencils on the floor, as the

witness took the position, at the forward end of the

right foot and the left foot, respectively.) (78-79).

It is pretty hard to tell how far my right foot was

from the flange of the forward wheel at the time the
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truck started to move forward. (79). I could not

state the distance because I just took the bar and

shoved it in under, and was down and lifting on it.

The bar was about six feet long. I do not know
what part of the bar I had hold of, but it was prob-

ably back at least as far as the middle of the bar.

(79). [42] I would not say that I had hold of the bar

as far back as three feet. I just stuck it under

there to pinch it ahead. I could not tell exactly

how much of the bar was behind me and how much
was between my hands and the flange. (80). I do

not know how far my forward foot was from the

flange, but I don't say that it was as close as six

inches. I know my heel got under the rear wheel

and got smashed. (80). (It was stipulated between

counsel that the distance between the toes of his

right foot and his left foot as the witness took his

position for illustrative purposes was twentyfour

inches.) (81). The distance between the wheels to

the outside of the flange is four feet eight and a

half inches. The flanges are all of an inch thick, so

that the distance between the wheels inside the flange

would be about four feet six inches. (81-82). At

a former trial of this case, I testified that the dis-

tance between my right toes and my left toes as I

stood to pry, was about twentytwo inches. (82-83).

At that former trial, I testified that my rear foot, as

I stood to pry, was pretty close to four feet from

the flange of the forward wheel. (83-84). As I

stood in position to pry, the bar extended out to the
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outer edge of the rear wheel. (84). The trailer

wheels were about four feet in diameter. The axle

of the trailer wheels was about nine inches, and

the r-hannel iron is about ten or twelve inches wide.

I could not say how far I stood from the center of

the axle. I was right along side of it, and my back

was pretty close to the axle. I took hold of the

bar in a position so that I could exert force to move
the truck forward, and I wanted to be able to exert

considerable force with the crowbar. (85). I cannot

say how far back from the front wheel my hands

were on the bar. (85). They were in a position just

like you would take a bar and get back up between

two wheels like that and shove it [43] under there,

and you coidd not tell exactly how far it would be.

(86). At that time I knew that other members of the

crew were pushing on the wheels to move it off this

place, and I knew that men were in back of me push-

ing to move it forward, and I knew that when I took

my position with the bar, and I expected the wheels

to be moved forward to a certain extent, and I

knew that that was what the other members of the

crew were trying to do, and it did not surprise me
at all when that back wheel moved forward in my
direction. (86).

''Q. . . . AVhen the truck moved for-

ward, it moved some distance before it came to

a stop, did it not?

A. It moved some farther than it ever had

before when I pinched it, yes, sir." (86-87).
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I fell forward after I got my foot caught. (87).

I did. not see the man use the bar at the back end,

but when I raised up, he had the bar in his hand

and was going to put it under to pinch it again to

get it out of this hole. I did not know ahead of

time that Pickett had a bar. (87). I knew some men

were behind trying to push it. I did not know

beforehand that Pickett had a bar. I knew he

went after one. (87). There was a man on the left

side of the axle at the front wheel, and he was sup-

posed to be pushing, and I knew that was what he

was there for, and before the truck stalled there had

been a man pushing at that point, that is, on the

front wheel on the left side of the axle. While I

was using the bar, he was still there. Whether he

was pushing or not, but he was supposed to be

pushing. There were seven or eight men working on

the job. I could not tell how many men were on

the back, but so far as I knew, ever.ybody was on

the job doing as they were supposed to do, and the

job of everyone was to move the truck forward.

(89). [44]

The only instructions that Morrison gave me

were before I got the bar, and after I got the bar,

I tried at least twice to pry from a position dif-

ferent from that which I used at the time of the

accident. Morrison did not tell me about changing

positions. He told me to pry, to put it under and

pry. (89).
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"Q. I say, no one told you how to place

yourself to get the best leverage, and the selec-

tion of the place where you did go to, was your

own idea, wasn't it?

A. Well, it was where I had to get to

move it.

Q. Well, no one told you. That is what you

decided, wasn't it?

A. Well, he told me to put it under the

wheel or under the front end and raise it up.

Q. And that is all he did tell you, so the

selection of the precise place, the exact place

was your own idea, wasn't it?

A. Well, it had to be, to move it." (89-90).

At a former trial, I testified as follows

:

**Q. And did you know by your experience,

or otherwise, that there was danger to you in

working in the position in which you then as-

sumed?

A. I had worked around it before different

times. I never happened to get caught in there.

Never was in the first place, I shoved the bar

under there when I was standing out a ways

from it, but the bar slipped off twice, I think,

and then I had my back to this axle, and just

moved over enough so I could get under. I did

not realize really how close I was to the wheel

—

how close to the journal, until it hit me."

(89-90).
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At a former trial, I testified that the truck never

did make a trip unless it got hung up at some place

or other. (91).

"Q. Before this accident happened, you

knew that the cart was in the condition in

which it was, at the time of the accident, didn't

you? You knew that it bent when a heavy

load was put on it, as 3^011 have described it?

A. Well, I knew it had before. I don't

know—I never paid any particular attention to

it at [45] that time.

Q. But, on previous occasions you had seen

it act just that same way, had you not ?

A. Yes, sir, in some places." (91-92).

Redirect Examination.

While I was prying with the crowbar at the time

of the injury, I was not able to see the condition of

the floor around me. I did not know that the truck

was on the slope at the time. I found that out

when it started to move. When the truck started, it

moved probably two and a half or three feet before

it came to a stop. At the time the car moved, I knew

that there had been a good many men pushing on

it with their hands. (93). I did not notice any sig-

nals given by the foreman at the time the truck

started. I could not say how fast it traveled. It

just went right down to this track, and before, why

it would just move what you pinched, until you got
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it off, and you could push it without any pinching

of the bar. (94).

Defendant's Exhibits A-1, 2, 3 and 4 do not show

the condition of the truck as it was at the time of

the injury. It is reinforced in different places. It

was reinforced where it was cut out. Since I was

injured, it has been straightened out and reinforced

till you w^ould not know it was the same cart if you

never saw it before, that is setting up as straight

as it is there. It was reinforced by electric weld-

ing. I could not tell the dimensions of the rein-

forcement. I do not know when the repairs were

made after my accident. (95). It was the right side

of the skeleton truck which was sprung. I could

not say how far it was sprung. It just bent down

tow^ards the floor. If it had been straight up, like

it is now% there would not have been near as much

danger of [46] getting hung up on anything. (95).

Recross Examination.

By electric welding there is no more material

in it after you get through with it than there was

before, but j list substituting something, but it would

strengthen it. There is no more material in the

channel iron now than when it was new, but there

is some on it. (96). Defendant's Exhibits A-1 and

A-2 shoAv a pair of wheels of the same kind as

were on the truck at the time of the accident, and

they are not solid disc wheels. They are spoke

wheels. (96). Standing in a position two or three
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feet from the wheel, there is no reason why you

cannot see the floor on the other side of the wheel,

if you were standing there looking at it. If you

were working there, you might not be looking

around. (96-97).

''Q. In other words, you might not be think-

ing about what was going on at the particular

moment ?

A. Well, you would be thinking what you

were doing, j^ourself." (97).

W. E. McCARTY, a witness called on behalf of

the plaintiff, testified as follows :

Direct Examination.

My name is W. E. McCarty. I live at Battle-

ground, Clarke County, Washington. I am an

electric welder. I was employed by the S. P. & S.

in the roundhouse at Vancouver from September

12, 1923, until November 30, 1932. (119). I am
familiar with the floor in the roundhouse at Van-

couver. The general condition of the floor is prac-

tically the same all the time, so far as that goes.

It is a plank floor and wears down fast, [47] haul-

ing heavy loads over it all the time, and it is rough.

(119-120).

The truck shown in defendant's Exhibits A-1,

2, 3 and 4, was bent several times and had been

straightened out. I do not recall whether I as-

sisted in making it. (120). I do not know for sure

what purpose the truck was built for. I am fa-
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miliar with passenger locomotives used by the S. P.

& S. They first acquired wheels of the sort shown

in defendant's Exhibits A-1 and A-2—I could not

say definitely, but it was in 1927 or 1928 when they

installed the boosters on six hundred Class locomo-

tives. I do not think that the S. P. & S. had that

kind of wheels on its locomotives when this truck

was built. (120-1). Immediately after it was built

they hauled engine truck wheels on it. (121).

"Q. What was the size and weight of those

wheels as compared with the wheels shown in

Defendant's Exhibits A-1 and A-2?

(At this point defendant objected, the objection

was overruled and an exception allowed, as indi-

cated in this bill of exceptions.)

''A. Well, I have to just guess that. The

pony truck wheel, I judge probably weigh, axle

and all, wouldn't weigh over fifteen hundred

pounds.

Q. And how long was it after that truck was

Imilt before they started carrying the wheels

shown in the exhibits referred to?

A. Well " (121).

(At this point defendant made the same objec-

tion, which was overruled, and an exception taken,

as hereinbefore noted.)
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"Q. How long did the S. P. & S. have that

skeleton truck before wheels of that type were

carried upon it?

A. I couldn't state definitely that. [48]

Q. Well, approximately.

A. Well, that truck, if I remember right,

was built when Mills came in there as fore-

man—general foreman. I couldn't state just

when that was.

Q. Could you give us the year?

A. It might have been a year, I don't

know. '

'

I would not state the interval between the time of

the building of the truck and the time when the

railroad started carrying these big wheels on it.

(122). I would say maybe six months or a year. It

might have been a year and it might not have

been. (123).

Cross Examination.

When wheels weighing four thousand pounds

were placed on the truck, there is a tendency to

spring down on the forward wheel with the weight

in there. (124). The condition of the floor is not

always exactly the same. They repaired the floor

several times by getting down and breaking a plank

out, but the general condition, it was rough, from

1923 to 1932. (125). The heavy trailer wheels such

as are shown in the photographs came into use

along about 1927 or 1928, and after that time the
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truck had been used on manj^ previous occasions

for moving wheels of that type during a four or

five year jjeriod prior to April 1932. (125). And
while working in the shop, I have seen it used on

many occasions for moving trailer wheels of just

this same type. (125-126).

Redirect Examination.

Sometimes to move the trailer wheels, they would

take the wheels in the drop pit and run them out

through the roundhouse door on a track out in front

of the roundhouse door, and run them back into the

machine shop. (126). [49]

ROY BUTTNER, a witness called on behalf of

plaintiff, testified as follows:

Direct Examination.

My name is Roy Buttner, I live in Vancouver. I

was employed by the S. P. & S. from 1929 to 1932.

I am very familiar with the condition of the floor

in the roundhouse, and was familiar with its con-

dition in April of 1932, at which time I was em-

ployed there. (127). I was on the laborers' crew

as a sweeper, and it was part of my duty to sweep

the floor of the roimdhouse every day. The condi-

tion of the floor of the roundhouse was generally

very rough. There were always depressions and ele-

vations in it. Along the tracks they have metal

X^lates that fit over the tracks so that the trucks

can be put over them easily. (128). At the time
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of the injury, the clearance of the truck unloaded

was about an inch and a half. I cannot say what

the clearance was when loaded with trailer wheels.

It was very little. (129). The pictures of the truck

shown in defendant's Exhibits A-1, 2, 3 and 4 were

not taken at the location of the accident but were

taken outside of the roundhouse. (129).

Cross Examination.

I was laid off by the S. P. & S. in February,

1932, and do not know what the conditions were in

the roundhouse in April, 1932, after I was laid off.

(129).

PRICE BUTTNER, a witness called on behalf

of plaintiff, testified as follows:

Direct Examination.

My name is Price Buttner. I live at Vancouver,

Washington. I was employed by the S. P. & S. as

a laborer from 1929 [50] to 1932. (130).

I am familiar with the place in the roundhouse

where the accident happened. Defendant's Ex-

hibits A-1, 2, 3 and 4 were taken at a point three or

four hundred feet from the place of the injury. I

assisted in moving the truck and the wheels for the

purpose of taking the pictures some time after the

injury. (130-131). The clearance of the skeleton

truck imloaded is about two inches, and when loaded

with Trailer wheels, is about half an inch. (131-132).

The pictures (defendant's Exliibits A-1 and A-2)

do not reveal the correct clearance when loaded.
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because the floor shown in the picture is much better

than the condition of the roundhouse floor. (132).

When the pictures were taken we received instruc-

tions from Mr. Mills, the general foreman, to put

the truck in the exact spot he wished it, with a knot

under the front wheels which raised it half an inch,

which would make the clearance a little better than

an inch underneath the truck loaded. (132-133). I

was one of a crew of about eight men engaged in

moving the truck at the time of the injury. (133).

At that time Harry Pickett had a bar under the

back end of the truck and was prying. There were

one or two men pushing from this back direction,

helping hold the wheels on to keep them from roll-

ing off. I was standing pushing on the rear of the

back of the rear wheel on the right side. There

were some men stationed on the left side between

tlie two wheels. Martin, at the time of the accident,

had his crowbar under the wheel, on the right hand

side of the front wheel. Bill Morrison, the fore-

man, was standing right across on the left hand

side, towards the fore part of the truck, about

eight or nine feet from the flange of the wheels.

(134). In that position he could see all members

of the crew. I believe there was one man on the

tongue. (135). [51]

On other occasions, two men were used on the

tongue and they steered the truck. (135). On
account of the weight, it is awfully hard for one

man to liandle the tongue alone over the rough
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floors, and on the tracks, and on most all occasions

there were two men on the tongue to steer and the

rest of us pushed. (136). To hold the wheels on

the truck, most men kept hold of the wheels. There

is a small flange that is cut in where the wheels can

roll up, and the wheel rests on a small portion of

the frame, which is all there is to keep the wheels

on. (136). At the time of the accident, the truck

hung up at this particular point because the floor

is in bad condition and it was impossible to free

the truck by pushing by hand. (136). The floor

had been worn by heavy machinery going over it,

and there is holes that is tore out. Where they

sweep the floors, they sweep the slivers out, and

that leaves the edge of the plank rotten under-

neath. At this particular place, the floor was both

level and sloping. There was holes in the round-

house wore deep enough to hold half a gallon of

water, and it was on all angles, slanting, and some

parts were spiked, and other parts were not. (137).

At the particular point where the accident hap-

pened, there was quite a drop where the track ran

through, and lumber was built up over it. The

drop extended a foot and a half, sloping. On other

occasions when the truck stuck, bars were used to

free it by prying behind the truck, anywhere you

could get hold of it. The bars were about six feet,

some five feet long, and they have longer bars. The

bars are of different shapes. They are made of

steel. (138).
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On this particular occasion when the truck stuck,

they gave us orders to all grab a hold and push

while two men pried at the bars. (138). The fore-

man told Martin to grab a bar [52] and stick it

under the front end. Martin was ordered to get a

bar and place it in the position which he did.

Martin was told to grab a bar. As near as I can

recollect, the foreman said, "Martin, grab a bar

and stick it under the front wheel." (139).

"Q. Did he or did he not indicate ?

A. He did.

Q. the precise place under the front

wheel ?

A. He did.

Q. With respect to the execution of that

order, what did Leo do?

A. He did what he was ordered to." (139).

Wawell also went for a bar. I could not say

whether he had returned before the accident hap-

pened. Pickett also had a bar. He was prying

from the back end of the truck. (139-140). When
Leo got the bar and started to pry, the truck, with

the bars, and with some men pushing on it, gave

way and caught Martin and threw him away from

the truck. The truck kept going forward and Mr.

Martin droi>ped down. Before the truck started, I

was able to see Martin prying with the bar. (140).

After Martin got the bar underneath, he was pry-

ing on the truck. Nothing unusual that I know of
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happened with reference to his prying before the

truck was finally freed. After the truck was freed,

it traveled about three feet before it stopped. When
the truck started forward, the wheel caught Martin

on the right hand side of the back wheel and twisted

him around and threw him away from the truck.

I asked Martin if he was hurt and he said "yes". I

think Morrison asked him what was wrong. Mor-

rison did not give any warning. (141). Pickett was

the man with the bar behind. After Pickett took

his position, nothing that I can remember was said

by the foreman. Another method which was used

in the roundhouse in moving trailer wheels other

than the use of the skeleton truck, was as follows:

[53]

When the wheels were lowered into the pit from

underneath the locomotive, the train was backed

up. Then the wheels can be rolled down the track,

and there is a sidewalk and a large door on the pas-

senger stall where the wheels can be rolled right

out the door and put on another track. By fol-

lowing this track, two blocks, there is another track

leads right into the lathe in the back shop where the

wheels were going when the accident happened.

(142). When the truck was stuck, and was freed

with bars, it customarily traveled a short ways and

again it would stick on the floor underneath the

truck, and sometimes if they did not free it, it

would move only three or four inches, and would

travel, after being freed, the length of the pry un-
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derneath the wheel, just about the distance they had

the bar to pry up on, and on the occasion in ques-

tion, when Martin was hurt, it traveled about three

feet. (143).

Cross Examination.

On this occasion, I was pushing behind because

I had orders to, and I was pushing the truck to get

it on its way to move it into the machine shop.

That is what all of the crew were trying to do, to

get it moving and keep it moving. That is the way

it was usually done when the car stuck, we would

all push on it and keep it moving; so that it was

usual, after the truck was stuck on the floor, to

keep it moving straight along if we could. (144).

''Q. But despite the fact that the customary

way is for everybody to keep pushing on it and

keep it moving, if they can, it usually stops in

three inches. Did you ever j^ush on it and keep

it moving without stoi)ping in three inches?

A. We did when the truck was going, and

was not stuck.

. . . [54]

Q. I say, after a stop were you ever able, all

pushing on it, to keep it moving?

A. Yes, sir.

Q. And that is what you were all trying to

do, wasn't it, here?

A. Yes, sir. We were trying to get it to go

again.
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Q. And you were trjdng to keep it moving

into the machine shop?

A. Yes, sir." (145).

That is why I and the other members of the crew

were pushing, trying to keep it going. (145). While

Martin was in that vicinity with the bar in his hand,

I cannot remember that he changed his position at

all during the course of the work. (145-146). He

was standing with his bar right under the wheel.

I could not say whether his right hand was farther

back on the bar. I do not remember whether his

right foot or his left foot was forward. The bar was

about six feet long. (146). I do not know the dis-

tance between the two trailer wheels. I do not

know that the gauge of a standard railroad track

is 56^2 inches. I do not remember whether the dis-

tance between the wheels was more or less than the

length of the bar. I cannot remember whether, as

Martin stood with the bar, the bar extended out

beyond the side of the rear wheel, or whether it

was entirely inside between the two wheels, and I

cannot say whether the bar was between Martin and

the axle, or whether Martin was between the bar

and the axle. (147). When the accident happened,

he dropped out sideways. He did not drop forward

and hit the front wheels with his hands. He just fell

right to one side. (147). I could not say whether he

fell clear to the floor. I was watching him enough to

know that he was hurt, but I was not watching him
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carefully, but I saw that he fell to the side. I was

attending [55] to the work and was not looking in

his direction. I was right behind him pushing, but

he was three feet in back of us when the wheel

stopi^ed. (148). When the wheel started, he was

right in front of me and I was leaning down, with

my hands out, pushing on the rear wheel, and on

the other side of that rear wheel was Martin, about

four feet ahead of me. (148). The wheels moved
about three feet before stopping. (149).

"Q. About three feet. All right, Mai-tin

was four feet ahead of you, and the wheels

moved three feet, and you said when the thing

was all over, Martin was three feet behind

you?

A. He was where I couldn't see him.

Q. Didn't you see him fall out there?

A. I was not watching him." (149).

I saw him drop out, knocked out. He went down

to his knees. I said he went down on his knees.

(149-150).

When the pictures. Defendant's Exhibits A-1, 2,

3 and 4, were taken, Mr. Mills did not tell the crew

to get the rear wheels out of the puddle, out of the

low spot in the floor. (Counsel was then referring

to defendant's Exhibit A-1). (151). Morrison, at

the time, was standing to the left hand side. There

was some one pushing on that side between Martin

and Morrison. I don 't remember how he was stand-
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ing when Martin was doing the work. (151). I

believe that he had his shoulder to the flange of the

wheel, but I am not sure of that, and I cannot tell

whether he had his shoulder or his hands up. I was

not pa}dng much attention to him. That is the way

they generalh^ push, and I do not know how he was

standing. (152).

When Martin fell, I cannot say whether his hands

hit the floor. (152). I attended an investigation

relating to this accident on January 9, 1933. At

that time questions were put to [56] me in the

presence of a stenographer and my answers were

taken down. Later I was shown a sheet of paper

with questions and answers on it, and I signed it.

The paper now shown me bears my signature, M.

P. Buttner, and are the two pages of the statement

which I signed. (153). (Document referred to was

thereupon marked for identification.) I cannot

remember whether at that time I was asked the

question to which I answered as follows:

'^Q. Was there anybody present in charge

of the work at the time of the accident, that

you know of?

A. At that time foreman Morrison was in

charge of the job, and he had gone ahead to

open a machine room door." (154).

At the time of the investigation, I was giving my
best recollection of what happened at the time of

the accident, and my recollection at that time was
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as good as it is today. I cannot remember whether

I \Yas then asked a question:

"Q. Did anybody tell Martin to use the bar

at the place he did use it?"

or whether I answered thereto:

"A. Xo." (155).

At the time of the investigation, I was asked the

question

:

"Q. You have had considerable experience

in moving wheels, have you not?"

to which I answered

:

"A. I have had my share."

I remember that quite well. (155-156). At the

time of the investigation, I was asked:

"Q. What would be the proper manner to

unloosen the wheel cart that was stuck the

way this one was?"

to which I answered:

**A. By prying from the rear of the cart."

(156).

T do not remember whether, at the time of that in-

vestigation, [57] I was asked:

"Q. Was there any reason why Martin

couldn't have placed his bar at the rear of the

ti-uck at that time?"
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or whether I answered:

''A. No, there wasn't." (156).

I do not think that I was asked that question. This

is the first time that I have seen the paper marked

defendant's Exhibit A-5 to read it. After refresh-

ing my recollection, I testify that I was not asked

the question:

"Q. Was there any reason why Martin

couldn't have placed his bar at the rear of the

truck at that time?"

and I did not answer:

'^A. No, there wasn't."

This paper, defendant's Exhibit A-5, was signed

after the time that I was asked the questions. I do

not remember whether a stenographer was present

in the room at the time the questions were asked.

I could not say how long after the questions were

put that I signed the paper. I signed it at the rip

track office. Mr. Mills asked me to sign the paper.

(158). At the time I signed it, just Mills and I

were present. I did not read it over at the time.

I just signed any paper that Mr. Mills put in front

of me. I did not look at the paper to see what I

was signing. Defendant's Exhibit A-5 contains the

papers that I signed at that time. (159). (Defen-

dant's Exhibit A-5) reads as follows:
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''Statement of M. P. Buttner, Laborer, re-

garding the injury to L. H. Martin, Laborer, at

Vancouver, April 22, 1932.

Vancouver, Jan. 9, 1933.

Stamped

Clark Co. Wn.
Case No. 14184

Defendant 's

Identification No. 1 [58]

10-31-33 O. C.

^Ir. J. D. Foley, Assistant Claim Agent, ques-

tioning.

Q. You were with Martin at the time he was

injured?

A. I was.

Q. Just state what you were doing before

the time of the accident.

A. We picked up a pair of trailer wheels

at pit No. 10 and loaded them on a wheel cart to

transport them to the machine shop. This

wheel cart is constructed of steel and built very

low to the ground so that the heavy wheels can

be handled. There were five or six men on the

ground at the time. The bottom of the wagon

stuck about at the entrance to back shop but we

released it by pushing without the aid of a bar.

Then when we arrived at a point between pits

3 and 4 about in front of the clock, the bottom

of the wheel cart came in contact with a high

place in floor and we could not move it by
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pushing so Martin secured a bar and placed it

under the forward trailer wheel on the right

hand side of the cart and he used this bar to pry

the wagon forward. His position at the end of

the bar would place his foot almost against

the rear trailer wheel and his prying and our

combined pushing rolled the cart from where

it was binding the rear trailer wheel and struck

the man on the back of the left foot and ankle.

Q. Was there anybody present in charge of

the work at the time of the accident that you

know of?

A. Foreman Morrison was in charge of the

job and he had gone ahead to open the machine

room door.

Q. Did anybdy tell Martin to use the bar in

the place where he did use it?

A. No.

Q. How long have you been working for

the company?

A. A little better than two years.

Q. You have had considerable experience

in moving w^heels, have you not?

(end of page 1).

A. I have had my share.

Q. What would be the proper manner to

unloosen a wheel cart that was stuck the way

this one was? [59]

A. By prying from the rear of the cart.
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Q. Was there any reason why Martin could

not have placed his bar at the rear of the truck

at the time?

A. No, there wasn't.

Q. Was it anything unusual for the wheel

truck to get stuck ?

A. No. Every trip occurrence. The body

of the truck is built so low it naturall}^ springs

down when loaded so there was only an inch

clearance on the level and any raise in the floor

over this would catch the bottom of the truck.

Q. Was there any extra heavy lifting on

Martin's part to dislodge this cart from where

it was stuck?

A. All the lifting that would be done would

be done on the bar. I don't think it would be

very hard lifting on it. Martin had no more

than gotten his bar placed before the cart dis-

lodged and moved forward.

Q. Was Martin thrown otf balance or

thrown down at the time that this happened?

A. No.

Q. Did he complain at the time of any in-

jury to his back?

A. No.

Q. What did he say?

A. He was limping. He didn't help push it

any further.

(Signed) M. P. Buttner."
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Redirect Examination.

At the time the questions were put to me (in

defendant's Exhibit A-5), I was at the rip track

office near the roundhouse. I was ordered there

by the general foreman and was there about ten

minutes. I do not know the party who asked the

questions. He was some one from Portland. His

relation to the railroad was not disclosed to me.

J. I. Mills, general foreman, [60] was also there. I

don't remember whether there was a stenographer

present. The pajDer was not written up at that

time, but it was two or three weeks later that I

signed it. The general foreman ordered us all to

go down and sign it. (162). At the time he told us

to go to the office and sign the paper they had writ-

ten for us. There were about three in the office

when I was there. They put the papers out in front

of us to sign and we signed them. No one repre-

senting the company said anything to me at that

time. I did not read it before signing. I was not

asked to read it and it was not read to me, and I

didn't know what the contents w^ere. It was either

sign it or lose our jobs. (163).

When the truck started forward and moved the

distance which it did at the time of the accident, I

was not surprised at the distance it traveled. (163).

At this point the plaintiff rested.

WILLIAM J. MORRISON, a witness called on

behalf of defendant, testified as follows:



Spokane, Portland <£ Seattle By. Co. 79

(Testimony of William J. Morrison.)

My name is William J. Morrison. I am em-

ployed by Spokane, Portland and Seattle Railway

Company and have Avorked for the company since

October 6, 1922. I work at the Vancouver round-

house. In April, 1932, I was employed at the round-

house as roundhouse foreman. (164). I had been

roundhouse foreman since September 1, 1923, con-

tinuously up to and after April 22, 1932. As round-

house foreman, I was familiar with the service to

which engine No. 622 was put from time to time

because I have the despatching of them. (165). In

the spring of 1932, engine No. 622 was used mostly

on passenger work, but it was available for other

service in the spring of 1932. (165). I know of my
own knowledge that before April 22, 1932, Engine

No. [61] 622 had been used for service other than

passenger train service and know that after that

date it was used in service other than passenger train

service. (165-166). It was used in local freight

service and in stock service. Local freight service

means a train that goes out to handle the local

freight along the line between Vancouver and Wish-

ram. Between Vancouver and Wishram the line of

the S. P. & S. Railway does not lie outside of the

state of Washington. (166). At Camas, Washing-

ton, is a paper mill and a woolen mill right at the

edge of town. Prior to April 22, 1932, engine No.

622 had been used in freight service locally between

Camas and Vancouver, Washington. We have

used that engine to go up there when our local was
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late to bring in freight from this paper mill when

it was required. (166). Because of our local train

being late, we would have to go out and bring in

this freight in order to connect with the Great

Northern connection in our yards for movement

north to Seattle. The Great Northern line from

Vancouver to Seattle does not lie outside of the state

of Washington. (167).

The accident to Mr. Martin when he was assist-

ing in moving the cart occurred about 9:30 in the

morning. Engine No. 622 was in the roundhouse

at the time. It was not in condition to perform

transportation service because I had removed these

trailer wheels to have the tires turned on them, and

I had made a nmnber of other repairs on the engine

at that particular time that I was just completing.

(167). At that time, when the trailer wheels were

being moved, the engine had not been assigned to

any further service. I usually make all my assign-

ments for engines in the afternoon around 4:00

o'clock, because we have no engines running out of

there for freight or passenger service that leave

before 6:00 o'clock in the evening, and at 4:00

o'clock in the afternoon I get in touch with the [62]

despatcher and see what trains he has lined up, and

then the regular trains, I make the assignments for

the engines and notify him at that time of what en-

gines I am using. (168). Engine No. 622 was not

assigned to any future service at the time that

Martin was working, as described in his testimony,
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and at that time I did not know what the next

service of engine No. 622 would be. (168). I was

the man in charge there that had the duty of as-

signing engines to particular work at that time.

(168).

In the roundhouse there are 20 stalls, but not all

of them have drop pits. One cannot very well

remove a pair of wheels from an engine at any stall

other than over a drop pit. At the time of the acci-

dent described by Martin, Engine No. 622 was at

stall No. 10. It is a drop pit. (169).

AVe have a track outside of the roundhouse that

runs around the house that we can take these wheels

out over, and we cut them over on to the other track

and we can get them around to the machine shop.

On a number of occasions I have moved wheels from

lAi No. 10 to the machine shop over that track.

Out at the entrance of the machine room, I had

a storage track and I would run the wheels out that

way when I was not going to replace the same

wheels, and then at the first available opportunity

I would repair these trailers in the machine room

and set them back out on this little track. When
I did it that way I would use this track out through

the outer end of the roundhouse, and I would bring

my other wheels back the same way after I had

removed them. That is, when I had available

wheels to apply. (170). At the time these trailer

wheels from No. 622 were removed, I was taking

them to have them turned on account of shelling
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of the tread of the tire, [63] and I intended, after

turning, to reapply them to the same engine. (171).

When I intended to reapply the wheels at comple-

tion of repairs, it was not a practice to use the track

I referred to, because I lost too much time going

around that way for one reason. I would have to

take them back in the machine room, and usually

I had rods and pistons and various other parts of

machinery in the machines, and it would be in the

way to go in with the trailers, so when I was reap-

plying them right back to the same engine I would

use this cart that was built, and take them right

down through the floor in the roundhouse. (171).

This cart was built in 1927. I had the idea—

I

thought we ought to have it. (171). I did not

design the truck. At the time the cart was built,

we had engines that were built in 1925 that had

trailer wheels that were 600 pounds heavier and

five inches bigger in diameter than these particular

wheels that were under No. 622. This cart was built

after 1925, when those larger trailer wheels were in

use. In 1927, when the cart was built, it was used

to handle trailer wheels, tender wheels, and engine

truck wheels, and was used to handle wheels as

large as those I spoke of, which weighed 600 pounds

more than the trailer wheels on No. 622, right from

the beginning. (172).

The wheels on No. 622 weighed 4700 pounds new,

and the tires at that time were two and a half inches

thick, so we turned an inch off the tread of the tire



Spokane, Portland d; Seattle By. Co. 83

(Testimony of William J. Morrison.)

and I would assmne they would weigh 4350 pounds.

The outside diameter was 48i/) inches. The dis-

tance between the flanges was 531/^ inches. The

axle was nine inches in diameter. The overall

length of the axle from one end of the journal on

the outside of the wheel to the other end of the

journal on the outside of the other wheel was 84

inches. That is the extreme length of the axle. (173).

[64] The channel iron on the truck was a 12 inch

channel, with sides 3i/> inches high. The metal in

the ])ottom of the channel was 13/16 inch thick.

(174). We used the truck continuously from the

time it was built up until April, 1932, if we had

to haul wheels. (174). There would be intervals of

a week or two weeks when we would not use it at

all, but whenever it was necessary to change wheels,

we used the truck where w^e had to put the same

wheels back again. (175). At the time of the acci-

dent, the truck was located right in front of the time

clock at the first pit, that is, the first track entering

the back end of the machine room. (175). Martin

went to work there August 16, 1929, and worked up

until April 22, 1932. He was employed as a la-

1)orer and engine wiper. I used him wiping engines,

helping to haul material around from the round-

house to the machine room, unloading sand cars,

cleaning cars, and cleaning cabs of engines. Some

of the work was heavy and some was light. I know

that during the interval he was employed, he had

assisted in moving the cart with wheels on it before
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the time of the accident. (175). The floor of the

roundhouse is four by twelve planking, and is

l^laced parallel with the building in the runways

and parallel to the pits along the stalls throughout

the roundhouse except up at the boiler house where

we used the dirt floor. The runway is the back end

of the roundhouse, that is, back from the doors

through which the engines come, and is the space

between the head end of the engines and the back

wall. (176). The planks paralleled the runway.

The floor was rough. Where it had been spiked

down the spikes showed in places and probably

raised an eighth of an inch. The knots in the

timber would show. It was splintered from haul-

ing trucks over it, electric welders and heavy mate-

rial. (176-177). Near the point where the accident

happened, there are two tracks leading into the ma-

chine room, one [65] on each side of the wheel

lathe. From the rail nearest the point where the

truck stuck, back to the position of the truck as it

was stuck, the planks had been cut off or tapered.

There was about a half inch difference in the height

of a 50 pound rail and a four-inch plank. A 50 pound

rail measures three and a half inches high, and a

four-inch plank four inches, and the planking was

set right on to the ties, so the rail was half an inch

lower than the plank floor, so they tapered off each

plank half way across them so it would meet the

same height of the rail. That is, half the width of

the plank, so that the bevel would be six inches
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wide on each plank on each side of the rail, and

the groove thus formed ^YOuld be approximately 14

inches clear across. (177-178). I was in the vicinity

of the truck at the time of the accident
;
]3rior to the

accident I had left the truck as it was moving along

and had gone ahead to open those sliding doors into

the machine room so that by the time they got

down tilere we could roll the wheels off on to the

track and roll them into the machine room and pick

them up with the hoist and put them in the ma-

chine, and I had gone ahead to open the doors. As

I got the doors open and came back, the truck was

still moving forward, in fact I no more than got

the doors open when they were practically right

liehind it with the truck. (178). I did not see the

accident that Martin tells about. (178-179). I did

not give any order to Martin to get a bar and move

the truck, and I did not give any order to any of

the crew working on the truck to get a bar. (179).

I haA'e seen bars used on occasions in moving the

truck, not very often. If they all pull and push, it

is not necessarv", but I have seen bars used on other

occasions. It was not necessary to give orders with

respect to the use of bars. The work Martin was

doing was not different generally than that usually

done by him around the roundhouse. [QQ] He
helped on trailers, engine trucks, and tank wheels,

just the same as the rest of them when it was re-

quired. n79). When I got back to the truck after

opening the doors, Martin was still w^orking. The
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wheels were then taken to this track, rolled off the

wagon into the machine room, and raised up with

the hoist and put in the lathe. Martin continued to

work in that operation. The first I noticed of any

injury to Martin was when they were raising the

wheels up, Martin was limping around and I asked

him what was the matter and he said he hurt his

foot, his left foot. (180). Martin was carried on

the payroll as a laborer. (180).

Cross Examination.

I started in the railroad business in 1910 with

the Great Northern, and have been at it continu-

ously since except the time during the war. (180).

I started mth the S. P. & S. in 1922 as a machinist

in the Vancouver roundhouse. I fixed 1927 as the

time when the truck was built because I took care

of all the wheels there and I know when this truck

was built. I havent the record with me, but I have

a record of it. It was made in the shops in Feb-

ruary of 1927. The general foreman and I figured

out the design. I knew what I w^anted and I asked

him to build it for me. (181). From my expe-

rience, and the general foreman's experience, we

both know the stress of any metals required or we
couldn't very well hold the positions that we have.

(181-182). We tested it with a load consisting of

wheels weighing 5100 pounds when it was first built.

The truck did give some, it gave way five-eighths

of an inch. This was the only truck of that type we
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had at the roundhouse, and prior to February,

1927, we had no truck. AYe had a different arrange-

ment for taking care [67] of wheels. (182). At

the time of the injury in April, 1932, the truck was

not sprung at all. The channel kept the wheels

from rolling off and I did not have men to hold

them on with their hands and they did not hold them

on on this occasion. (183).

This engine was not used in local freight in

April, 1932. It was used once in that service in

the first part of May, 1932, and then used in the

latter part of May. We made a couple of trips

with it with stock trains. I could not tell how
many times it was used in March, 1932, or in Feb-

ruary, 1932, ]jut I know that it was used whenever

it was required. (184). The occasions when it was

assigned to pick up local freight were emergencies

only, that is all. I used to take the relief engine

or the extra passenger engine I kept there. It

was always kept ready to go, and I would use

whichever one I had for emergency work. The

general use to which it was put was hauling trains

Nos. 1 and 2 between Portland and Spokane. (184).

The repairs on this particular occasion were run-

ning repairs rather than general repairs. (184). I

could have transported these wheels over a track

rather than using the skeleton truck, but it would

not necessarily be a safer way. T used the truck

on this occasion because I had no extra pair of

trailers for the engine. There were only five of
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those engines and I just had five pairs of trailers,

so that if I made any repairs on those trailers, I

had to make them and put them back on the en-

gine, and naturally I took them in the machine room

the way I could get in there without delay to get

the repairs made and get the wheels back to the

engine. (185). To move the wheels on the track, I

used eight men—six or eight. I used the same force

on the truck. (185).

(Thereupon certain questions were propounded

to the wit- [68] ness by the court, and he testified as

follows:)

These trailer wheels were removed from the en-

gine the morning of April 22, 1932, and I was tak-

ing them to the machine to have the tires turned.

After they were taken out, they were put on the

truck within fifteen minutes, long enough to back

the engine off of the pit. We have what they call a

"drop pit." We let the trailers down into the pit

in the ground, and then raise them up in the air

and roll them out to the edge of the pit, and this

wagon was used. It would stand at the front end of

the pit and we would roll them right on to the

wagon. (186). It would take about five minutes from

the time the engine wheels were taken from the en-

gine until they were on the truck. I had the crew

there before I dropped the trailers. (186-187). I

used the same six or eight men to complete the move-

ment to the machine shop, all except this man that
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was injured. We have seven men assigned to the

roundhouse who do nothing but sweep floors, wipe

engines and clean cabs. (187). None of the seven

men helped to take the trailer wheels off the engine

—that was machinists' work. As soon as we had

the engine away, I used the laborers to do the nec-

essary la])or work. They helped to get the wheels

on the truck, and it was one continuous movement

from the time they were putting it on the truck and

moved the truck to the machine shop. (187). I

would say it took about fifteen or eighteen minutes,

and apparently during that movement plaintiff was

hurt. (188).

(Thereupon further questions were asked of the

witness by counsel for plaintiff.)

I could not say whether, in this local freight ser-

vice, the cars had interstate bills of lading. I know

that at the paper mill we had taken them up and

brought them in here to go on the Great Northern

to Seattle. Of course where they are [69] billed

from there, I don't know. I could not say whether,

on other occasions, there were cars being handled in

interstate traffic. I presume there was freight in

those cars with interstate bills of lading. (188).

Redirect Examination.

The paper and pulp cars referred to were billed

for movement to Seattle. (188).
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Recross Examination.

We ran to Camas just to get pulp cars at the

paper mill whenever our westbound local would

be late and these cars would not make the Great

Northern connection. As Camas is only 15 miles

from Vancouver they would call a crew to go out

and bring in this merchandise to put it on this

Great Northern freight, (189).

DAVE REEDER, a witness called on behalf of

defendant, testified as follows:

Direct Examination.

I work for the S. P. & S. in the roundhouse. I

am carried on the payroll as a laborer. I was work-

ing in the crew with Mr. Martin in April, 1932.

When we were in the neighborhood of the time

clock, I was working on the right hand side of

the wheel, right behind Martin. (190). He was

working on the front wheel on the right side of the

axle. I saw Martin pick up a bar. I did not hear

the foreman direct him to get a bar, but he used it.

I have worked on wheels on other occasions, while

wheels were being moved on that truck. We used

bars every [70] once in a while. As the truck was

proceeding, it was stuck. I think Wagnell went for

a bar, but I don't think he got back with it.

"Q. Did you see Mr. Martin get hurt?

A. No.

Q. Did he fall?

A. I didn't see him fall." (191).
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But I did see liim use a bar. I did not see him
get his foot caught, and cannot say whether he did

get his foot caught. (192). Other members of the

crew were Pickett, Hodson, Wagnell, and one of

the Buttner boys. I don't know which one. Pickett

was right next to me in the middle of the back

wheel. Hodson was working on the lefthand side

of the back wheel. I don't know whether anybody

was working on the front wheel on the left side of

the axle. (192). I have seen Martin working, mov-

ing wheels with this truck, several times before the

accident.

Cross Examination.

I have worked for the S. P. & S. since May 13,

1925, and am still working for them. I have worked

on this truck many times. At the time of the in-

jury, the truck was not sprung, that I know of. I

think it was in perfect condition. I do not know of

its being repaired shortly after the injury. (193).

I have discussed this case with the lawyer here,

not very many times. (193-194). There was noth-

ing other than the side of the channel iron to keep

the wheels on the truck. The men did not have to

hold the wheels to keep them from rolling off.

There was no danger of the wheels rolling off.

(194). On one occasion, the truck broke through

the floor—the floor broke, not in this runway, but

on the side road there where [71] there was a rotten

place and they pieced the board over, and the

wheel went through and hurt me. The floor had
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been repaired before the Martin accident, but he

was not hurt where I was. I don't know how long

before Martin was hurt the floor was repaired.

The whole floor was repaired throughout the round-

house. (194). It was in pretty fair shape at the

time Martin was hurt. (195).

"Q. Now, isn't it a fact that the floor was

repaired right after Mr. Martin was hurt, on

account of Lis injury?

Q. Now, isn't it a fact that this floor was

repaired in this particular place right after

this injury?

A. I can't say whether it was right away.

It was repaired. What I mean, where I was

hurt, not where he was hurt." (195).

HARRY D. PICKETT, a witness called on be-

half of defendant, testified as follows:

My name is Harry D. Pickett. I work for the

S. P. & S. at Vancouver in the roundhouse, and

was working there in April, 1932. I was one of the

crew that was working to move the trailer wheels

on the truck when Martin had some accident. (196).

The truck stalled there in front of the tool room

first, and then we pushed it off there, and then it

stalled down there at the time clock. (196). In

front of the tool room we pushed it off without a

bar. When it stalled in front of the time clock.
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]Maitin and AYagnell went to get a bar„ Wagnell

did not get ba^k before the truck got moving. I

did not hear ^Morrison or ami^ody else instruct

Martin to get a bar. I was working riglit behind

the hind axle, right on the back end of it. I was

pushing on it. T did not have a bar. Nobody that

I know [72] of had a bar at the rear end. (197).

Dave Reeder was back there with me. (197-198).

I was tr\ang to push the wheels on ahead. I did

not see the accident. I did not see him get struck

in the foot by the wheel. I did not see him fall

do\\Ti. He did not fall down that I know of. (198).

After it was stalled in front of the time clock,

^lartin went down with us to the machine shop to

the wheel lathe. He helloed us put the wheels in the

lathe, and I went back to work. I don't know after

that whether ^Fartin stayed or not. (198). I had

worked with ^lartin before on this truck moving

trailer wheels, T don't know just how many times,

but every time., ])retty near, that one was moved,

the laborers had to move them, and \^q were all

called to move them. (198). There was nothing un-

usual on this particular trip. We had to take them

up through the aisle right along. Once in a while

when taking them up there, they would stick on the

floor and we had to loosen them with a bar, and

sometimes we would not.

Cross Examination.

I am still worliing for the S. P. & S. I could not

swear that Martin was not hurt on this occasion
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when the truck stalled. I did not see it. I did not

see the accident. (199).

ERWIN E. HODSON, a witness called on be-

half of defendant, testified as follows:

My name is Erwin E. Hodson. I work for the

S. P. & S. at the roundhouse in Vancouver, and

was working there in April, 1932. I was one of

the crew engaged in moving the pair of trailer

wheels which have been referred to. I remember

the truck with the wheels on it being stalled near

the time clock. (200). [73] As near as I can remem-

ber, I was at the back of the truck on the left

side pushing. I was attempting to move the trailer

wheels to the machine shop and push the truck over.

(201). I do not remember whether Martin got a bar.

I do not remember instructions from any one tell-

ing him to get a bar. I did not see the truck strike

hun. Shortly afterwards he told me it had run on

his heel, but I did not see it happen. I did not see

him fall. I never saw him, really. I saw him after-

wards when he was standing by the window, that

is what attracted my attention to it. (201). It seems

to me that he accompanied the truck down to the

machine shop, but I couldn't guarantee it. (201-

202). The runway is made of planks, and from use,

the knots will stand up and the nails will stand

up a little. It is passable. You can run trucks

over it without dumping anything off, but it is a

little rough and the splinters are up some. The

condition of the floor in front of the time clock was

about the same as in other parts of the runway.
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Cross Examination.

I am still working for the company. (202).

At tMs point defendant rested.

Thereupon plaintiff called a witness in rebuttal.

ROY BUTTNER, who had previously testified,

was called on ])ehalf of plaintiff and testified as

follows

:

Direct Examination.

In my previous testimony I made an error which

I desire to correct. I went to work in the S. P. & S.

shop on May 14, 1929, and left the employ in Feb-

ruary, 1933. (20d). [74]

Thereupon the witness was asked:

"Q. Do you know when the floor in front

of the clock where this accident happened was

repaired?"

to which the defendant objected, the objection was

overruled, and an exception taken, as previously

set forth, and the witness answered:

"A. It was repaired some time after the

accident." (206).

Cross Examination.

I do not know when, after the accident, it was

repaired, but it wasn't as long as six months. (207).
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PRICE BUTTNER, a witness who had previ-

ously testified, was called on behalf of plaintiff

and testified in rebuttal as follows:

Direct Examination.

The witness was asked:

"Q. A¥ith reference to the occurrence of

this accident, do you know when the floor at

that point was repaired?"

to which the deh'endant objected, the objection was

overruled, and an exception taken, and the witness

answered as follows:

'*A. A short time after the accident." (208).

Thereupon the plaintiff rested.

After the ruling of the court upon defendant's

motion for dismissal upon the ground that the fed-

eral court had no jurisdiction to hear the case, and

after the ruling of the court upon defendant's mo-

tion for a directed verdict, all as set forth herein-

before, and after the argument of counsel to the

jury, the court proceeded to instruct the jury. [75]

The following is a complete statement of all of

the instructions given by the court to the jury:

"You have heard the testimony in the case

and the arguments of the attorneys. The Court

will instruct you upon the law of the case and

you will then retire to consider the verdict to

be returned.
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You will take with you to the jury room the

pleadings at the conclusion of the Court's in-

structions. These pleadings form the issues

by the allegations therein made concerning the

facts in the case—the facts of the case. You
will have these pleadings with you in j^our jury

room during your deliberations and can exam-

ine them if you find it necessary.

The first pleading filed is the plaintiff's com-

plaint. In that he alleges his employment by

the defendant and alleges the defendant was

negligent in certain particulars in the method

adopted in moving the trailer wheels; that it

was further negligent in maintaining the plat-

form or decking in an unsafe and wornout

condition, and using a truck, the side of which

was sprung and in failing to warn the plaintiff

of the danger of the truck slipping forward,

and in directing the plaintiff to work in the

position where he was injured. He further al-

leges that such negligence was the proximate

cause of his injury. In his complaint, plain-

tiff describes the nature of the injuries which

he received and alleges the amount of damages

resulting therefrom, for the recovery of which

he sues.

To that complaint the defendant has filed

an amended answer which you will also have

in the jury room. In this answer, the defendant

denies that it was negligent in any of the re-

spects alleged by plaintiff; denies that such
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negligence v*^as the proximate cause of his in-

jury, and denies the amount of the alleged dam-

age. The defendant further sets out in its

amended answer four separate affirmative de-

fenses, the third and fourth of which the Court

instructs you, as a matter of law, to disregard.

In the first of these further separate affirmative

defenses the defendant alleges that the plain-

tiff himself was negligent, particularly in us-

ing a bar, knowingly and unnecessarily plac-

ing himself in a dangerous position at a time

when plaintiff knew that said wheels were to

be moved.

The defendant further alleges that these

negligent acts of plaintiff caused or contributed

to cause the injuries, if any, which he sus-

tained. [76]

In a further second affirmative separate de-

fense, defendant alleges that at the time and

place plaintiff sustained injuries, if any, of

which he complains, plaintiff assumed the risk

of such injuries, in that the dangers incident

to the movement of said wheels, and the use

of the bar in the manner adopted by plaintiff,

were open and apparent and were known and

appreciated by plaintiff, or should have been

known and appreciated by him if he had used

his ordinary powers of observation, and fur-

ther alleges that the risks thus assumed caused

or contributed to cause the injuries, if any,

of which plaintiff now complains.
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By plaintiff's reply, he denies these allega-

tions contained in the first and second separate

affiiTnative defenses.

You are now called upon to determine the

issues made by these allegations and denials.

The burden rests upon the plaintiff of show-

ing by a fair preponderance of the evidence,

all of the material allegations of his complaint

that are denied by the defendant.

There is, so far as the burden upon the plain-

tiff is concerned, in the matter of evidence,

one exception to this. He alleges that the

injury to his back, spine, and sacroiliac and

pelvic regions is permanent, causing him to

become nervous, unable to sleep at night, and

to suffer considerable pain, and to be unable

to follow his usual vocation.

Insofar as the pemianency of his injuries

are concerned, insofar as future pain and suf-

fering and future disal^ility are concerned, the

])urden rests upon the plaintiif of showing the

same by evidence to a reasonable certainty,

rather than by a mere preponderance of the

evidence.

Insofar as the allegation of contributory

negligence is concerned, the burden rests upon

the defendant of showing by a fair prepon-

derance of the evidence that plaintiff was guilty

of contributory negligence.

Concerning the burden as to the defense of

assumption of risk, I will instruct you later.
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The statute provides: Every common car-

rier by railroad while engap^ing in commerce

between any of the several States shall be liable

in damages to any person suffering injury

while he is employed by such carrier in such

conunerce, for such injury—and this is the part

that the Court wishes particularly to call to

your attention—resulting in whole or in

part [77] from the negligence of any of the

officers, agents, or emplo3^ees of such carrier,

or by reason of any defect or insufficiency,

due to its negligence, in its cars, engines, ap-

pliances, machinery, track, roadbed, works,

boats, wharves, or other equipment.

Well, now, the roundhouse, machine shop,

and the decking of the platform about them,

the Court instructs you are a part of the defen-

dant's works, and that this truck was one of

its appliances.

Passing to the allegations by plaintiff of

defendant's negligence, you are instructed that

an employer, in this case the defendant, is not

bound to provide a place that is absolutely safe

in all respects for the employee, nor is the

employer bound to use the best and safest

method of work or the best and safest appli-

ances used therein. The employer is not an

insurer of the safety of its employees. You

are further instructed that you have no right

to assume, merely because the plaintiff was in-

jured, that the defendant was negligent.
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It is, however, the duty of the employer to

j^rovide the employee, the plaintiff, with a

reasonably safe place to work and to pursue a

reasonably safe method in doing its work and

to provide its employees with reasonably safe

and suitable appliances with which to do the

work required. This duty an employer is posi-

tively bound to perform in the first instance.

He cannot be excused from its performance

by intrusting it to another charged with the

duty to make performance for him—for it,

but who neglects to discharge that duty.

The employer is further under obligation to

keep the place in which, and the appliances

with which the employee is required to work, in

a reasonably safe condition. If the defendant

failed in any of these respects in the present

case it was negligent.

Passing to the allegation of the answer that

the plaintiff was guilty of contributory negli-

gence, you are instructed that the plaintiff

was under the duty of exercising ordinary care

for his own safety. If he failed to exercise or-

dinary care for his own safety, and that fail-

ure was the proximate cause of his injury, he

cannot recover full damages for such injury,

even though the defendant was negligent, and

even though its negligence was a proximate

cause of such injury.

If the negligence on the part of the plaintiff

was the sole cause of such injury, he of course



102 Leo H. Martin vs.

cannot recover in any amount. [78]

In the foregoing instructions the Court has

used the word ''negligence" and the expression

"failure to exercise ordinary care".

Negligence as here used, means the want of

ordinary care. This might be either in failing

to do something that an ordinarily careful and

prudent person would have done, or in doing

something that an ordinarily careful and pru-

dent person would not have done. Ordinary

care is the care that an ordinarily careful and

prudent person would exercise under the same

circumstances, and should always be propor-

tioned to the peril and danger reasonably to

be apprehended from a want of proper pru-

dence.

The defendant alleges that the plaintiff as-

sumed the risk of his injury. The law relating

to the assumption of risk applicable to this

case is as follows

:

The servant employee assumes all risks or-

dinarily and naturally incident to his employ-

ment, and all extraordinary risks which he

knows and appreciates, but not such as are due

to the negligence of the employer until the

employee becomes aware of the negligent act

and appreciates the danger arising out of it,

unless the negligence and danger were alike

so obvious that a person of ordinary prudence

in his situation, making a reasonable use of his

facilities, would have known of the condition
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creating the danger and appreciated the

danger.

''Obvious" as here used, means plainly ap-

parent.

Regarding the burden of proof touching as-

sumption of risk, the burden rests upon the

plaintiff of showing that his injury was not

caused by a danger ordinarily incident to the

employment in which he was engaged.

The burden rests upon the defendant of

showing that the plaintiff knew of the defen-

dant's negligent acts and appreciated the dan-

ger arising out of such negligence on the part

of the defendant, of which he complains or

that they were so plain, obvious and apparent

that the plaintiff should have known them and

appreciated the danger arising from them.

Regarding plaintiff's allegation that defen-

dant was negligent in failing to warn plain-

tiff of the danger he claims to have existed,

the defendant would not have been negligent

in that respect if the danger was so obvious

and apparent that a person of ordinary pru-

dence, in the situation in which plaintiff was

making a reasonable use of his [79] faculties,

would have known of the conditions and appre-

ciated the danger arising from them.

In the course of these instructions the Court

has used the expression "proximate cause".

Proximate cause is the moving, efficient cause;

that cause which, moving in direct sequence,
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uninterrupted by any new and efficient cause,

produced a result, and without which it would

not have occurred.

The Court has used the expression "prepon-

derance of the evidence". A preponderance of

the evidence is the greater weight of evidence.

That evidence preponderates which is of such

a nature as to create and induce a belief in

the mind. Where there is a dispute in the

evidence, that evidence preponderates which

creates and induces a belief in the mind, in

spite of opposing evidence.

In taking up the issues submitted to you,

the law does not require you to take them up

in any particular order, but it would appear

logical to approach them in the following

order

:

First, has the plaintiff shown by a fair pre-

ponderance of the evidence that his injury was

caused in the way he says it was caused. That

is, by being struck and thrown by the rear

trailer wheel. If he has failed to show that by a

fair preponderance of the evidence, there would

not be any occasion for you to consider the

case further. You should stop in your con-

sideration of it and return a verdict for the

defendant, for in such case the plaintiff would

have failed in his proof.

If, however, he has sustained the burden of

proof upon this question and shown, by a fair

preponderance of the evidence, that his injury
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was caused in the manner in which he states,

you would next consider this defense of the

assumption of risk.

Has the defendant shown by a fair prepon-

derance of the evidence that plaintiff's injury

was caused by one or more of the dangers ordi-

narily incident to his employment, or that the

alleged negligent acts of the defendant, at the

tune and place plaintiff claims to have been in-

jured, were known to the plaintiff and the

danger arising from them a23preciated by him,

or, has it been shown—so shown by a fair pre-

ponderance of the evidence that they were so

apparent and obvious that plaintiff, making

the use of his faculties that an ordinarily care-

ful and prudent man in his situation would

have made, would have known of them and

appreciated the danger arising from them?

If the defendant has, by a fair preponderance

of the evidence shown either you would again

stop in your consideration of the [80] case and

return a verdict for the defendant, because the

defendant would have made out its defense of

the assumption of risk which woidd defeat

plaintiff's recovery.

If, however, there is no fair preponderance

of the evidence so showing, you would then

consider whether the plaintiff had shown by

a fair preponderance of the evidence that the

defendant was negligent in one or more of the

respects alleged by him. If the plaintiff has
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failed to so show by a fair preponderance of

the evidence, you should stop in your delibera-

tions and return a verdict for the defendant

because the plaintiff would have failed in his

proof.

If, however, he has sustained this burden,

you would next consider whether the plaintiff

has shown by a fair preponderance of the evi-

dence that at least one of the acts of negligence

with which he charges the defendant was the

proximate cause of his injury. If plaintiff

has failed to so show by a fair preponderance

of the evidence, he is not entitled to recover.

If, however, you decide the foregoing issues

in plaintiff's favor, you would next consider

the damage caused plaintiff by the injuries

proximately caused by that negligence of which

plaintiff has accused the defendant. If you

find that such negligence on the part of the

defendant was the sole cause of plaintiff's

injury, you should award plaintiff such sum

of money as damages as will fairly and justly

compensate him for such injuries described by

him in his complaint as were proximately

caused by defendant's negligence. In so doing,

you should take into consideration the nature

and character of plaintiff's injury, whether it

is permanent or temporary; wages lost by him

on account of such injury; any pain and suffer-

ing he may have endured; and from all these

matters—may have endured, or may hereafter
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endure. That is wrong—any pain and suffer-

ing he has endured, and will hereafter endure,

and from all of these matters determine as best

you can what sum of money in your best judg-

ment, un-influenced by sympathy or prejudice,

will fairly and justly compensate plaintiff for

such injury, not exceeding of course the amount

asked in the complaint.

Passing to the issue of plaintiff's contribu-

tory negligence, as already in effect stated

—

if the defendant has failed to show by a fair

preponderance of the evidence, contributory

negligence on the part of the plaintiff, then the

plaintiff would be entitled to recover his full

damages, unless he had assumed the risk as

explained to you.

If, however, the defendant has shown by a

fair preponderance of the evidence, negligence

on the part [81] of the plaintiff in one or more

of the respects which the defendant alleges,

and has shown by a fair preponderance of the

evidence that such negligence on the part of

the plaintiff was a proximate cause of his in-

jury, the plaintiff would not be entitled to re-

cover his full damage for the law is that con-

tributory negligence does not bar recovery

but that his damage resulting from injury

caused by concurring negligence on the part

of himself and emj^loyer is diminished in pro-

portion to the negligence attributable to the



108 Leo H. Martin vs.

employee. If the employee's—servant's negli-

gence is great in comparison to that of the

employer, then his right of recovery—the

amount he is entitled to recover on account of

his injury—is accordingly diminished. If his

negligence is slight in comparison with that of

his employer, then his right of recovery is

slightly diminished.

As an illustration, if you were able to say

from the evidence that half of the negligence

causing his injury was the servant's, and half

of it was the employer's, why, the employee

would only be entitled to recover half of his

damage. You should not conclude because of

this illustration that the Court is in any way

indicating an amount that should be allowed.

If the plaintiff's negligence contributed to

cause the accident to the extent of one-third of

the entire negligence, then plaintiff's damages

would be reduced by one-third. If to the extent

of two-thirds, then his damages would be re-

duced by two-thirds. But, if as already stated,

his, the plaintiff's negligence was alone the sole

cause of the accident, then of course that would

bar his right to any recovery and your verdict

should be in favor of the defendant.

You are in this case as in every case where

questions of fact are tried to a jury, the sole

and exclusive judges of every question of fact

in the case, the weight of the evidence and the

credibilitv of the witnesses.
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Among the questions of fact in this case that

you are called upon to determine, are:

What was the cause of any injury the plain-

tiff may have suffered ?

Second, did the plaintiff assume the risk of

such an injury?

Third, was the defendant guilty of negli-

gence in any of the respects alleged by plain-

tiff?

• Fourth, was that negligence one of the causes

—one of the proximate causes of plaintiff's in-

jury? [82]

Fifth, was the plaintiff himself guilty of

contributory negligence ?

Sixth, what was the nature of the injuries,

if any, suffered by plaintiff which were proxi-

mately caused by defendant's negligence?

Seventh, what amount would fairly and

justly compensate him therefor, and by what

amount, if any, should that be reduced because

of negligence on the plaintiff's part?

In weighing the evidence and measuring the

credibility of the witnesses who have appeared

before you and testified, their appearance, con-

duct, and demeanor in giving their testimony

should be taken into account.

Take into account whether a particular wit-

ness appeared to you to be doing the best that

witness could under the circumstances to fully

and truthfully inform you as to those matters

concerning which he testified.
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Take into account whether a witness or wit-

nesses appeared reluctnat or evasive, or by any

conduct on their part led you to believe they

were trying to keep from telling you some-

thing material to the case, or so distorted and

twisted that which they did tell you as to be

calculated to mislead you.

Take into account whether or not another

witness or witnesses appeared too willing

and repeatedl}^ told you, or tried to tell you

something about which they had not been asked.

Take into account the situation, in which

each witness was placed as enabling that wit-,

ness to know exactly what happened on a given

occasion, as one witness might, because of his

familiarity with conditions or relation to the

occurrence, or his proximity thereto, be bet-

ter enabled to observe what took place, to

know what the situation was and conditions

were, than another witness not having the same

advantage or advantages.

Take into account whether the testimony of

a witness appears probable in the light of the

circumstances, or whether it appears unreason-

able and unlikely.

Take into account whether the statements

of a witness have at all times been consistent,

and if inconsistent in any material matter,

whether there has been a reasonable explana-

tion shown for such inconsistency.

Take into account whether the testimony of
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a witness has beeu corroborated where you

would expect [83] it to be corroborated if true,

or whether it has been contradicted by other

evidence in the case.

Take into account the interest that any wit-

ness is shown to have in the case, whether it

has been shown by the manner of the witness

in giving his testimony, or by his relation to

the case, those interested in it, or to the matters

out of which it arose.

The plaintiff, having taken the stand and

testified in his own behalf, you will apply to

his testimony the same rules that you do to

the testimony of other witnesses, including his

natural interest in the result of the case.

Any verdict, in order to be received by the

Court must be the unanimous verdict of the

jury.

Anything further, gentlemen?"

The foregoing bill of exceptions is herewith

lodged with the court and presented as defendant's

bill of exceptions in this case.

J. W. QUICK
CHARLES A. HART
FLETCHER ROCKWOOD
CAREY, HART, SPENCER

& McCULLOCH
Attorneys for Defendant. [84]
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[Title of Court and Cause.]

CERTIFICATE.

The matter of the settlement of the Bill of Ex-

ceptions herein in connection with the appeal of

the defendant having been duly continued until

this day, the parties having stipulated that with

certain amendments the same may be allowed, and

the Court being advised and finding the same proper

and sufficient, with the exception of certain amend-

ments on the Court's own motion made and em-

bodied therein.

The Court certifies the foregoing, consisting of

pages numbered 1 to 65, inclusive, and pages 1-a,

includes a statement of all of the material evidence

admitted, other than certain of the exhibits, and

all material proceedings, rulings and exceptions

taking place upon the trial and further certifies

that the omitted exhibits were and are identified as

Plaintiff's exhibits 1, 2 and 3 and Defendant's

exhibits A-1, A-2, A-3 and A-4, of which exhibits

Plaintiff's Exhibit 1 and Defendants exhibits A-1,

A-2, A-3 and A-4 have, upon stipulation of the

parties, been ordered forwarded by the Clerk of

this Court to the Circuit Court of Appeals for the

Ninth Circuit, the parties stipulating that Plain-

tiff's exliibits 2 and 3 are not necessary to the con-

sideration of the points of law raised by the excep-

tions and the Court so finding, the same are ig-nored

and neither are included in the Bill of Exceptions

nor ordered transmitted to the Qircuit Court of

Appeals.
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Done at Tacoma this 24tli day of December, 1934.

EDWARD E. CUSHMAN
Judge [85]

United States of America

District of Oregon

County of Multnomah.—ss.

Due Service of the within Defendant's Bill of

Exceptions is hereby accepted at Portland Oregon,

this 13th day of November, 1934, by receiving a

copy thereof, duly certified to as such by Fletcher

Rockwood of attorneys for Defendant.

WM. P. LORD (Signed)

of Attorneys for Plaintiff.

[Endorsed] : Filed Dec. 24, 1934. [86]

[Title of Court and Cause.]

STIPULATION RELATING TO EXHIBITS.

It is hereby stipulated by and between the parties

hereto through their respective attorneys that ex-

hibits offered by the parties and received in evi-

dence at the trial of the above entitled cause in

this court, including the following:

Plaintiff's Exhibit 1—model of truck and wheels

Defendant's Exhibit A-1—photograph

Defendant's Exhibit A-2—photograph

Defendant 's Exhibit A-3—photograph

Defendant's Exhibit A-4—photograph
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which are a part of the record of the above entitled

court in this case, shall be forwarded by the clerk of

this court to the Circuit Court of Appeals for the

Ninth Circuit, and shall be considered as a part of

the record upon appeal to said Circuit Court of

Appeals without being incorporated in the [87] bill

of exceptions, and that an order may be made by

the court to give effect to this stipulation.

And it is further stipulated that exhibits offered

by plaintiff and received in evidence, consisting of

x-ray plates and numbered respectively Plaintiff's

Exhibits 2 and 3, shall not be forwarded to said

Circuit Court of Appeals and are not necessary in

the consideration of the points of law raised by the

exceptions set forth in defendant's bill of excep-

tions.

Dated November 16th, 1934.

WM. P. LORD
HARRY ELLSWORTH FOSTER

Attorneys for Plaintiff.

J. W. QUICK
CHARLES A. HART
FLETCHER ROCKWOOD
CAREY, HART, SPENCER &
McCULLOCH

Attorneys for Defendant.

[Endorsed] : Filed Nov 19-1934 [88]
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[Title of Court and Cause.]

ORDER RELATING TO EXHIBITS.

Based, upon the stipulation of the parties hereto

through their respective attorneys, it is hereby

ORDERED that exhibits offered by the parties

and received in evidence at the trial of the above

entitled case, including the following:

Plaintiff's Exhibit 1—model of truck and wheels

Defendant 's Exhibit A-1—photograph

Defendant 's Exhibit A-2—photograph

Defendant 's Exhibit A-3—^photograph

Defendant 's Exhibit A-4—photograph

which are a part of the records of this court in this

case, shall be forwarded by the clerk of this court

to the Circuit Court of Appeals for the Ninth Cir-

cuit, and shall be considered as a part of the record

upon appeal to said Circuit Court [89] of Appeals,

without being incorporated in the bill of exceptions.

And it is further

ORDERED that exhibits offered by the plaintiff

and received in evidence at the trial of this case,

consisting of ex-ray plates, and numbered respec-

tively Plaintiff's Exhibits 2 and 3, shall not be

forwarded to said Circuit Court of Appeals and

plaintiff's attorneys so stipulating it be found that

they are not necessary in the consideration of the

points of law raised by the exceptions set forth in

defendant's bill of exceptions.

Dated November 19th, 1934.

EDWARD E. CUSHMAN
Judge.
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Approved as to form

WM. P. LORD

[Endorsed] : Filed Nov 19 - 1934 [90]

[Title of Court and Cause.]

PETITION FOR APPEAL AND
SUPERSEDEAS.

TO THE HONORABLE EDWARD E. CUSH-
MAN, District Judge, and one of the judges

of the above entitled court:

SPOKANE, PORTLAND AND SEATTLE
RAILWAY COMPANY, the defendant in the

above entitled cause, feeling itself aggrieved by the

judgment entered herein on the 13th day of Novem-

ber, 1934, in favor of the plaintiff and against

defendant in the sum of $15,000, hereby appeals to

the United States Circuit Court of Appeals for the

Ninth Circuit from said judgment and the whole

thereof for the reasons set forth in the assig-nment

of errors which is served and filed herewith; and

said defendant praj^s that this petition for said

appeal may be allowed, and that a transcript of

the record and of all proceedings upon which said

judgment is based, duly authenticated, may be sent

to the United States Circuit Court of Appeals for

the Ninth Circuit; and defendant further prays

that an order may be made fixing the amount of

security which defendant shall give and furnish

upon the allowance of said appeal, and that upon
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the giving of such [91] security, all further pro-

ceedings in this cause be suspended and stayed until

the determination of said appeal by the United

States Circuit Court of Api^eals for the Ninth Cir-

cuit.

J. W. QUICK
CHARLES A. HART
FLETCHER ROCKWOOD
CAREY, HART, SPENCER &
McCULLOCH

Attorneys for Defendant.

[Endorsed] : Filed Dec 10, 1934 [92]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Now comes defendant and files the following as-

signment of errors upon which it will rely upon

the prosecution of this appeal in the above entitled

cause from the judgment entered herein in favor

of plaintiff and against the defendant on the 13th

day of November, 1934.

I.

The above entitled court erred in denying de-

fendant's motion, made at the opening of the trial

of said case and before the statement of counsel

and before any evidence was received, to dismiss

the action upon the ground that the court had no

jurisdiction.
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II.

The above entitled court erred in denying de-

fendant's motion, made at the trial after both

parties had rested, to dismiss the case upon the

ground that the court had no jurisdiction. [93]

III.

The above entitled court erred in overruling de-

fendant's objection to the question propounded to

witness W. E. McCARTY, a witness called and

sworn on behalf of plaintiff, reading as follows

:

''Q. What was the size and weight of those

wheels as compared with the wheels shown in

defendant's Exhibits A-1 and A-2?"

IV.

The above entitled court erred in overruling de-

fendant's objection to the question propounded to

said witness W. E. McCARTY, reading as follows:

"Q. And how long was it after that truck

was built before they started carrying the

wheels shown in the exhibits referred to?"

V.

The above entitled court erred in overruling de-

fendant's objection to the question propounded to

witness ROY BUTTNER, a witness called and

sworn on behalf of plaintiff, reading as follows

:

"Q. Do you know when the floor in front

of the clock where this accident happened was

repaired ?
"
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VI.

The above entitled court erred in overruling de-

fendant's objection to the question propounded to'

witness PRICE BUTTNER, a witness called and

sworn on behalf of plaintiff, reading as follows

:

"Q. With reference to the occurrence of

this accident, do you know when the floor at

that point was repaired?" [94]

VII.

The above entitled court erred in denying de-

fendant's motion made at the close of all the evi-

dence offered and received upon the trial of this

action, and before the argimient of counsel and

the submission of the case to the jury, for an

order directing the jury to return a verdict in

favor of the defendant upon the ground that the

plaintiff failed to sustain the burden of proof to

show that any negligence of the defendant alleged

in the complaint was the proximate cause of the

accident complained of; that the evidence was in-

sufficient to prove that the defendant was negligent

in any of the respects charged in the plaintiff's

complaint, and that it appeared affirmatively and

as a matter of law that the injuries sustained by

plaintiff, as alleged in the complaint, were proxi-

mately caused by risks of the employment which

were assumed by the plaintiff.

VIII.

The above entitled court erred in refusing to give

to the jury an instruction requested by defendant
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in writing prior to the arguments of counsel to

the jury, reading as follows:

"In his complaint, plaintiff charges that the

defendant was negligent in that the method

adopted by the defendant's foreman in trans-

porting trailer wheels was not reasonably safe

by reason of the condition of the decking or

flooring of the roundhouse, and by reason of

the sprung condition of the truck upon which

the wheels w^ere being moved. I instruct you

that the evidence shows that plaintiff, before

he began the particular task in which he was

engaged at the time of his alleged injury, was

aware of the condition of the flooring and was

aware of the condition of the truck which

caused the truck to stick or stall while being

used in the transportation of trailer wheels.

Likewise plaintiff knew, or in the exercise of

his ordinary powers of observation, should have

known of the dangers incident to the condition

of the floor and the condition of the truck.

Consequently, plaintiff, [95] when he began

the task, assumed the risk of dangers arising

from the condition of the floor and the condi-

tion of the truck. Since plaintiff assimied the

risk of the dangers I have mentioned, he can-

not recover from the defendant for injuries

which he may have sustained on account of

the condition of the floor and the condition of

the truck. For those reasons, the allegations

of negligence with respect to the condition of



Spokane, Portland d Seattle Ry. Co. 121

the floor and the condition of the truck are

withdrawn from your consideration and you
cannot base recovery by the plaintiff on those

allegations of negligence."

IX.

The above entitled court erred in refusing to give

to the jury an instruction requested by defendant

in writing prior to the argument of counsel to the

jury, reading as follows:

"One of the allegations of negligence set

forth in plaintiff's complaint is, briefly, that

the defendant's foreman should have directed

four men to take crowbars and to place the

ends of the crowbars, , two at the side of the

forward end of the truck and two at the rear

of the truck, and should have directed two

men to hold the tongue of the truck to guide it,

and that the foreman should then have given

a signal for all workmen to lift and pry in

unison. I instruct you that the evidence dis-

closes that plaintiff was fully aware of the

manner in which the work was being done in

order to move the truck forward after it had

stalled just before the plaintiff was injured,

as he alleges. The dangers inherent in the

method of work as actually done were as ap-

parent to plaintiff as to the defendant or any

of its employees. For that reason it follows

that the plaintiff assumed the risk of injuries,

if any, which may have resulted from the fact
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that the method then adopted was being used.

For that reason you cannot base any recovery

by plaintiff upon the charge of negligence with

respect to the number of men working on the

truck at the time of the alleged accident and

the charge with respect to the number of crow-

bars then being used."

X.

The above entitled court erred in refusing to give

to the jury an instruction requested by defendant

in writing [96] prior to the argument of counsel

to the jury, reading as follows:

"The complaint alleges, as one charge of

negligence, that the defendant was negligent

and careless in maintaining the floor in an

uneven and worn-out condition and in using

a truck the side of which was sprung, as alleged

in the complaint. I instruct you that the

dangers inherent in the operation of move-

ment of the trailer wheels by the truck over

the floor in its then condition, and with the

truck in its then condition, were as apparent

to the plaintiff as to the defendant and for that

reason plaintiff assumed the risk of injuries

resulting from the movement of the truck in

its then condition over the floor in its then con-

dition. For that reason you cannot base any

recovery by plaintiff on the allegation of negli-

gence with respect to the condition of the floor

and the condition of the truck."
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XI.

The above entitled court erred in refusing to give

to the jury an instruction requested by defendant

in writing prior to the argument of counsel to the

jury, reading as follows:

"The complaint alleges that the defendant

was negligent in that the foreman, after adopt-

ing the method of movement of the truck in the

manner alleged in the complaint, should have

warned the plaintiff of the dangers of the truck

moving forward as alleged in the complaint and

should not have directed the plaintiff to work

in the position described. I instruct you that

the dangers inherent in the performance of

the work as was done by the plaintiff after the

truck had stopped were obvious to anyone using

his ordinary powers of observation. For that

reason there was no duty upon the defendant

or its foreman to warn plaintiff of such dan-

gers. There is no duty upon a master to warn

a servant of dangers of the employment which

are open and obvious and which should be dis-

covered by the servant in the exercise of his

ordinary powers of observation. Consequently

that charge of negligence which I have just

referred to is entirely withdrawn from your

consideration and you are not permitted to

base any recovery by the plaintiff on that

charge of negligence." [97]

WHEREFORE defendant prays that said judg-

ment heretofore and on the 13th day of November,
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1934, entered in this action against the defendant

and in favor of plaintiff, be reversed.

J. W. QUICK
CHARLES A. HART
FLETCHER ROCKWOOD
CAREY, HART, SPENCER &
McCULLOCH

Attorneys for Defendant.

. [Endorsed] : Filed Dec 10 - 1934 [98]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

The above named defendant, Spokane, Portland

and Seattle Railway Company, having duly filed

herein its petition for an appeal to the United

States Circuit Court of AjDpeals for the Ninth Cir-

cuit from the judgment entered herein in favor of

plaintiff and against defendant on November 13,

1934, and having duly filed its assignment of errors

upon which it will rely upon said appeal,

IT IS ORDERED that an appeal be and is

hereby allowed to the United States Circuit Court

of Aj^peals for the Ninth Circuit from said judg-

ment entered in this action in favor of plaintiff and

against defendant on November 13, 1934.

IT IS FURTHER ORDERED that the bond on

appeal herein be fixed at the sum of $17,000, the

same to act as a supersedeas bond and as a bond

for costs and damages on appeal.
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Dated December lOtli, 1934.

EDWARD E. CUSHMAN
District Judge.

[Endorsed] Filed Dec 10 - 1934 [99]

[Title of Court and Cause.]

UNDERTAKING ON APPEAL

KNOW ALL MEN BY THESE PRESENTS,
that the undersigned, SPOKANE, PORTLAND
AND SEATTLE RAILWAY COMPANY, a cor-

poration, as principal, and CONTINENTAL CAS-
UALTY COMPANY, a corporation organized and

existing under the laws of the state of Indiana,

having an office in the state of Washington, and

being duly authorized to transact business pur-

suant to the Act of Congress of August 13, 1894,

entitled ''An act relative to recognizances, stipula-

tions, bonds, and undertakings, and to allow certain

corporations to be accepted as surety thereunder",

as surety, are held and firmly bound unto LEO H.

MARTIN in the full and just sum of $17,000, to

be paid to said LEO H. MARTIN, his heirs, ad-

ministrators, executors or assigns, to which pay-

ment, well and truly to be made, the undersigned

bind themselves, their successors and assigns, jointly

and firmly by these presents. Upon condition,

nevertheless, that

WHEREAS, the above named Spokane, Port-

land and Seattle Railway Company has appealed
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to the United States Circuit Court of Appeals for

the Ninth Circuit from the judgment in favor of

[100] the above named plaintiff, LEO H. MARTIN,
made and entered on November 13, 1934, in the

above entitled action by the District Court of the

United States for the Western District of Wash-

ington, Southern Division, praying that said judg-

ment may be reversed.

NOW, THEREFORE, the condition of this obli-

gation is such that if the above named appellant

shall prosecute this appeal to effect and shall answer

all damages and costs that may be awarded against

it if it fails to make its appeal good, then this

obligation shall be void; otherwise the same shall

remain in full force and effect.

IN WITNESS WHEREOF, the said principal

and the said surety have executed this bond the

10th day of December, 1934.

(Corporation Seal)

SPOKANE, PORTLAND AND SEATTLE
RAILWAY COMPANY

By: A. J. WITCHEL,
Secretary

As Principal

(Seal)

CONTINENTAL CASUALTY COMPANY
By: O. A. LYMAN,

Attorney-in-fact

By PARKER H. LYMAN,
Attorney-in-fact

As surety.
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The foregoing bond is hereby approved as to

form, amount, and sufficiency of surety.

EDWARD E. CUSHMAN
Judge of the United States District Court

for the Western District of Washington,

Southern Diviciion.

[Endorsed] : Filed Dec 10 - 1934 [101]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT ON APPEAL.

TO THE CLERK OF THE ABOVE ENTITLED
COURT

:

You will please make up the transcript on appeal

in the above entitled case, to be filed in the United

States Circuit Court of Appeals for the Ninth

Circuit, and you will please include in such tran-

script on appeal the following and no other papers

and exhibits, to wit

:

1. Complaint

2. Amended answer

3. Reply

4. Verdict

5. Judgment

6. Bill of exceptions

7. Certificate relating to bill of exceptions

8. Stipulation relating to exhibits

9. Order relating to exhibits

10. Petition for appeal and supersedeas

11. Assignment of errors
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12. Order allowing appeal

13. Undertaking on appeal

14. Citation on appeal

15. Copy of this praecipe as served upon counsel.

Very respectfully yours,

J. W. QUICK
CHAKLES A. HART
FLETCHER ROCKWOOD
CAREY, HART, SPENCER &
McCULLOCH

Attorneys for Spokane, Portland and

Seattle Railway Company, defendant

and appellant.

[Endorsed] : Filed Jan 4 - 1935 [102]

[Title of Court and Cause.]

CERTIFICATE OF CLERK TO TRANSCRIPT
OF RECORD.

I, Edgar M. Lakin, Clerk of the United States

District Court for the Western District of Wash-

ington, do hereby certify and return that the fore-

going 102 pages of typewritten record consisting of

pages numbered from one to one hundred and two,

both inclusive, are a full, true and correct copy of

so much of the record, papers and proceedings in

the case of Leo H. Martin, Plaintiff and Appellee

vs Spokane, Portland and Seattle Railway Com-

pany, a corporation, defendant and appellant, cause

No. 8354, in said Court, as required by praecipe
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of counsel filed and of record in my office in said

District at Tacoma, and that the same constitutes

the record on appeal from the judgment of said

United States District Court for the Western Dis-

trict of Washington to the United States Circuit

Court of Appeals for the Ninth Circuit.

I further certify that I herewith attach and trans-

mit the original citation in this cause.

I further certify, that under seperate cover I am
forwarding to said Circuit Court of Appeals the

original exhibits numbered as indicated in the

stipulation and order relating to original exhibits,

as filed in this cause and of record herein.

I further certify that the following is a full, true

and correct statement of all expenses, fees and

charges incurred and paid by me on behalf of the

appellant herein, for making of the appeal record,

certificate and return to the United States Circuit

Court of Appeals for the Ninth Circuit, to-wit:

Appeal fee $ 5.00

Clerk's fee (Act Feb. 11, 1925) for mak-

ing record 325 folios @ 15^- per folio . . 48.75

Clerk's certificate to transcript of record. .50

Clerk's certificate to original exhibits 50

Express charges on record to San Fran-

cisco Calif 60

Total $55.35

I do further certify that the cost or record on

appeal due this office amounting to $55.35 has been

jjaid to me by the appellant.
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IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed the seal of said Court, at

the City of Tacoma, in the Western District of

Washington, this 15th day of January, 1935.

(Seal) EDGAR M. LAKIN, Clerk,

By E. W. PETTIT Deputy. [103]

[Title of Court and Cause.]

CITATION ON APPEAL.

TO LEO H. MARTIN, GREETING:
You are hereby cited and admonished to be and

appear before the United States Circuit Court of

Appeals for the Ninth Circuit at San Francisco,

California, within thirty days from the date hereof,

pursuant to a notice of appeal filed in the clerk's

office of the District Court of the United States for

the Western District of Washington, Southern Di-

vision, wherein Spokane, Portland and Seattle

Railway Company, a corporation, is appellant, and

you are appellee, to show cause, if any there be,

why the judgment in said cause should not be cor-

rected and speedy justice should not be done to the

parties in that behalf.

GIVEN under my hand at Tacoma in said dis-

trict this 10th day of December, in the year of our

Lord one thousand nine hundred and thirty-four.

EDWARD E. CUSHMAN
Judge. [104]
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United States of America,

District of Oregon

County of Multnomah—ss.

Due service of the within Citation on Appeal is

hereby accepted at Portland, Oregon, this 11th day

of December, 1934, by receiving a copy thereof, duly

certified to as such by Fletcher Rockwood of attor-

neys for Defendant.

LORD
Of Attorneys for Plaintiff. [105]

[Endorsed] : Transcript of the Record. Filed

Januaiy 18, 1935. Paul P. O'Brien, U. S. Circuit

Court of Appeals for the Ninth Circuit.




